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The Prosecutor’s 
Toxic Objection: 
‘Defense Counsel Knows 
That’s Improper!’ 

The Prosecutor’s Toxic Objection 
Criminal defense trial lawyers have all been there. 

Defense counsel is standing in front of a spellbound jury 
eloquently weaving the client’s defense theme, or leaning 
over the courtroom podium about to plunge home a 
final impeachment of the prosecution’s star witness 
when the jury hears this piercing exchange:  

Prosecutor: Objection, defense counsel knows 
that’s improper! 1

Judge: Sustained.2 

In the experience of many criminal defense attor-
neys, such an objection is often prompted by, at best, an 
evidentiary challenge that could be more accurately 
described by a familiar one-word objection. Instead, the 
prosecutor just scolded the defense attorney like a pro-
voked parent or a tattling toddler.3  

I recall with chagrin an occasion when, as an 
inexperienced trial lawyer, I reacted all too 

hastily to a question asked on cross-examina-
tion by my adversary. “I object. The question is 
improper, and Mr. Jones knows it is improper!” 
… I can only surmise what effect my ill-con-
ceived combination of confidence and indigna-
tion had on the jury. 

– D. Brooks Smith, U.S. District Court Judge for
the Western District of Pennsylvania4

The “effect” of such an objection by a prosecutor in 
a criminal case is that, in the eyes of the jury, it will adju-
dicate the defense counsel as dishonest and conniving. 
This judgment is unfair to both the defense lawyer and 
the accused and contaminates the accused’s right to 
counsel and a fair trial — the impact of which increases 
with each additional repetition.  

This speaking objection is improper in itself,5 and 
it fails to declare the required, valid, substantive legal 
ground for the prosecutor’s objection.6 In violation of 
Federal Rules of Evidence 602 and 701(a), the objection 
also asserts facts the prosecutor is incompetent to know 
(i.e., what defense counsel knows). In doing so, it also 
asserts facts that are not in evidence and will likely 
never “be supported by admissible evidence” in viola-
tion of Model Rule of Professional Conduct (MRPC) 
Rule 3.4(e). But isn’t the prosecutor’s objection and the 
judge’s subsequent ruling even more toxic than all that? 

Such accusations by the prosecutor against the 
criminal defense lawyer in a criminal jury trial are 
especially toxic. Significantly, by the phrase, “defense 
counsel knows,” the prosecutor — however inadver-
tently or deliberately — not only distracted the jury 
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from the evidence7 but transformed the 
prosecutor’s objection into an accusa-
tion of intentional professional mis-
conduct by the criminal defense 
lawyer.8 This contamination potentially 
threatens the foundations of the crimi-
nal justice system. 

 
The Toxin Permeates 

This improper objection is a color-
less and odorless toxin often overlooked 
by attorneys and judges alike9 — but 
which potentially corrodes the founda-
tion of the criminal defense lawyer’s vital 
role in the justice system.10 It can perme-
ate the consciousness of the judge, the 
jury, any media presence in the court-
room, and the members of the public 
who may be chosen to serve on future 
criminal trial juries.  

It may have been a fit of pique or 
mere slip of the tongue, but the prosecu-
tor’s objection accused defense counsel 
of intentional misconduct in front of the 
jury. Even worse, the judge’s automatic 
or deliberate ruling, “Sustained,” authen-
ticated the prosecutor’s accusation — 
again, in front of the jury. Neither the 
prosecutor nor the judge can see into the 
mind of the criminal defense lawyer.11 
Yet, the prosecutor without evidence, 
accused the defense attorney of inten-
tional misconduct, and the judge 
thoughtlessly ratified this likely baseless 
accusation.12 In a criminal jury trial, this 
apparent agreement between the prose-
cutor and the judge sent a message to the 
jurors: In the courtroom there is a 
dichotomy. The prosecution and judge 
are the personification of honesty and 
justice, and the defense lawyer and the 
client are the embodiment of dishonesty 
and injustice. What jurors in their right 
mind would then side with dishonesty 
and injustice in a palace of justice? “Even 
subsequent jury instructions … ‘may not 
ensure that [the prosecutor’s] disparag-
ing remarks have not already deprived 
the defendant of a fair trial.’”13 As courts 
have cautioned in a variety of contexts, 
“courts cannot always ‘unring the bell.’”14 
‘“[A]fter the thrust of the saber it is dif-
ficult to say forget the wound. … [I]f you 
throw a skunk into the jury box, you 
can’t instruct the jury not to smell it.’”15 

Jurors cannot help but to be drawn 
to the spectacle: the prosecutor and the 
judge versus the defense lawyer. The 
jurors have already felt the frisson of 
tension in the air. Each repeat of this 
toxic refrain drives jurors closer and 
closer to the nearly inevitable, defense-
chilling conclusion: “Defense counsel is 
dishonest, so the client must be guilty.” 

Surely, this is an exaggeration, right?  
The defense lawyer’s role in the 

criminal justice system is not that of a 
villain seeking to obstruct justice.16 In 
fact, it enjoys an impressive constitu-
tional pedigree.17 A close review of the 
U.S. Constitution reveals that, with the 
exception of the Article III courts, it 
does not elevate to express constitu-
tional description the duties of any 
lawyer except that of the “accused[’s] 
… right … to … the assistance of 
counsel for his defense.”18 The U.S. 
Supreme Court made clear in Gideon, 
defense lawyers are  

. . . necessities, not luxuries. The 
right of one charged with [a] 
crime to counsel may not be 
deemed fundamental and essen-
tial to fair trials in some coun-
tries, but it is in ours. From the 
very beginning, our state and 
national constitutions and laws 
have laid great emphasis on pro-
cedural and substantive safe-
guards designed to assure fair 
trials before impartial tribunals 
in which every defendant stands 
equal before the law.19  

Criminal defense lawyers exist to 
keep the prosecutorial powers of govern-
ment honest. Supreme Court Justice 
Hugo L. Black observed that the defense 
lawyer “must be and is interested in pre-
venting the conviction of the innocent, 
but, absent a voluntary plea of guilty, we 
also insist that he defend his client 
whether he is innocent or guilty.”20 
Further, “[t]he trial judge has the respon-
sibility for safeguarding … the rights of 
the accused”21 including by “be[ing] sen-
sitive to the function[] of the … defense 
counsel.”22 “It is impermissible for a pros-
ecutor to discredit defense counsel in 
front of the jury.”23 “[T]he prosecutor is 
expected to ‘refrain from impugning, 
directly or through implication, the 
integrity of or institutional role of defense 
counsel.’”24 “[W]hen a prosecutor deni-
grates defense counsel, it directs the jury’s 
attention away from the evidence and is 
therefore improper.”25 At least one appel-
late court has commented that such 
express and even implicit accusations that 
the defendant and defense counsel were 
dishonest constituted “serious breaches of 
the standard of fair comment.”26  

When did fulfilling this vital check 
on expansive governmental power and 
prerogative to prosecute27 equate to 
criminal defense counsel protecting dis-
honesty and injustice?  

Media and Popular Culture 
Contaminate the Criminal Justice 
System with Negative Stereotypes 

Despite the intentions of the 
Founding Fathers, the criminal justice 
system today favors the prosecution. The 
presumption of innocence has become a 
de facto presumption of guilt.28 Media 
and popular culture often inform the 
public that criminal defense lawyers are 
dishonest — criminals representing 
criminals. Often in this instant-gratifica-
tion era, the public sees a news story or 
TikTok post accusing someone of a 
heinous crime or accusing a defense 
lawyer of misconduct and rushes to judg-
ment. The die is cast. The court of public 
opinion is set.29 The accused is “guilty” — 
long before the case ever reaches a court-
room. Sure, it is a great plot point in a 
favorite primetime television or Netflix 
series,30 but offering to defend someone 
accused of a crime does not make defense 
lawyers dishonest or “criminal.” These 
negative stereotypes undermine the pre-
sumption of innocence and the accused’s 
right to a fair trial. 

The meager remedies? Some statutes 
warn jurors who know material facts 
about a case that they may be in con-
tempt if they share that knowledge.31 
Courts might even sequester or partially 
sequester juror pools and impaneled 
juries to prevent them from being swayed 
by media, popular culture, or other 
members of the public during trial — 
although this happens rarely32 and does 
not erase their pretrial memories.  

 
The Prosecutor’s Toxic Objection 
Exacerbates Contamination from 
Media and Popular Culture 

In front of a jury primed for bias, the 
above-described prosecutor — however 
inadvertently or deliberately — then 
accused the criminal defense lawyer of 
being dishonest by claiming the defense 
attorney intentionally used words or con-
ducted themselves in a way that defense 
counsel knew violates substantive or pro-
cedural law, or the principles of ethics and 
professional conduct. The judge then 
authenticated this accusation by sustain-
ing the prosecutor’s “objection.” And it 
does not stop there. If the media is pres-
ent in the courtroom and chooses to dis-
seminate that toxic accusation to the pub-
lic, then that one toxic accusation — and 
the judge’s authentication of it — poten-
tially taints future jury pools and rein-
forces the negative stereotypes portrayed 
in media and popular culture. 

The O.J. Simpson trial of the 1990s 
illustrated how quickly the media, and 
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now popular culture, can disseminate 
such prosecutorial accusations to the 
public — even those made outside the 
presence of the jury. This prosecutor’s 
toxic objection made national and inter-
national news: 

Mr. Scheck knows it’s improp-
er because there is no lawyer 
with half a brain, with an IQ 
above five, who would not 
have known that such a ques-
tion was improper. 
 
— Prosecutor Marcia Clark.33 

Antitoxins and Antidotes 
As members of a self-governing 

profession,34 lawyers and judges have a 
professional duty to police each other’s 
language and snap judgements to avoid 
contributing to the disintegration of the 
foundations of criminal justice.35 What 
can the three separate participants in the 
trial do to combat this toxic tactic? 

Prosecutors are “administrators of 
justice.”36 “The primary duty of the pros-
ecutor is to seek justice within the 
bounds of the law, not merely to con-
vict.”37 Ultimately, prosecutors will want 
to remember that “while [they] may 
strike hard blows, [they are] not at liberty 
to strike foul ones. It is as much [their] 
duty to refrain from improper methods 
calculated to produce a wrongful convic-
tion as it is to use every legitimate means 
to bring about a just one.”38 “It is the 
county attorney [the prosecutor], not the 
defendant, who holds a position of quasi-
judicial authority and who is held to a 
higher standard and required to protect 
the fair trial rights of the defendant.”39 To 
help “eliminate any implicit biases” and 

“act to mitigate any improper bias or 
prejudice,”40 prosecutors must mind their 
words and teach those newly joining the 
profession not to make such accusations 
in their objections — whether deliberate-
ly or not. Making such an objection is, at 
best, a form of “retaliatory conduct” dis-
couraged by the ABA Standards for the 
Prosecution Function.41 

Not all prosecutors use this toxic tac-
tic. As with any bush-league ploy, veter-
an, professional prosecutors discard and 
ridicule this tactic. Regrettably, however, 
this toxic objection is still frequently seen 
in criminal jury trials. Prosecutors have a 
duty to “seek to reform and improve the 
administration of criminal justice”42 and 
to “stimulate and support efforts for 
remedial action.” It is those honorable, 
professional prosecutors who can help 
detoxify the criminal justice system by 
rooting out use of this toxic tactic by 
their less scrupulous colleagues and 
training incoming young prosecutors not 
to make such accusatory objections.43 

Judges will also want to resist being 
lured into this toxic Constitution-bash-
ing trap. The ABA Criminal Justice 
Standards exhort the trial judge “not [to] 
permit any person in the courtroom to 
embroil [them] in conflict”44 and “other-
wise avoid personal conduct which tends 
to demean the proceedings. …”45 “A 
judge shall not make any public state-
ment that might reasonably be expected 
to affect the outcome or impair the fair-
ness of a matter pending or impending in 
any court, or make any nonpublic state-
ment that might substantially interfere 
with a fair trial or hearing.”46 These rules 
and restrictions on judicial speech “are 
essential to the maintenance of the inde-
pendence, integrity, and impartiality of 
the judiciary.”47 “When it becomes neces-
sary during the trial for the judge to com-
ment upon the conduct of … [defense] 
counsel, … the judge should do so out-
side the presence of the jury, if possible.”48 

“Any such comment should … 
refrain[] from unnecessary disparage-
ment of persons”49 — especially criminal 
defense counsel.50 The judge absolutely 
should not follow the example of one 
California appellate judge who “instruct-
ed the jury that defense counsel’s com-
ments … were ‘[i]mproper’ and admon-
ished it to ‘[c]ompletely disregard that 
remark. Counsel knows it is not proper. 
Disregard it for all purposes.’”51 Rubbing 
salt in the wound, “[t]he court then 
directed defense counsel not to ‘do it 
again.’”52 — still in front of the jury. 

Instead, judges “ha[ve] the obligation 
to use [their] judicial power to prevent dis-

tractions from and disruption of the 
trial.”53 For example, in response to the dis-
trict attorney accusing defense counsel of 
“know[ing] it’s very unethical to just bring 
names out of a clear blue sky and ask 
unless he intends to put this evidence on”:54  

The trial court immediately 
instructed the jury “to disre-
gard words spoken by attor-
neys in the heat of trial, you are 
not to consider the words 
unethical or any reference 
thereto by the attorneys.”55 

The court reviewing this matter fur-
ther admonished, “We do not condone 
remarks casting reflections upon oppos-
ing counsel.”56 Even if the criminal defense 
lawyer does not object to the prosecutor’s 
toxic objection, the trial judge may have a 
duty to respond sua sponte to the prosecu-
tor’s accusatory objection.57 A simple rul-
ing of, “Overruled,” or “That is not a legal 
objection. Overruled,” may be a sufficient 
deterrent. On the other hand, an immedi-
ate recess and a prompt hearing on the 
objection and future such objections 
might be in order.  

Criminal defense lawyers must be 
bold and proactive to help judges, prose-
cutors, and other defense lawyers recog-
nize the problem.58 

Even before a criminal jury trial 
begins, defense lawyers can voir dire 
prospective jurors. The meaning of 
objections and how the jurors might per-
ceive the judge’s rulings on lawyers’ 
objections has always been a proper 
aspect for trial counsel to discuss in voir 
dire. In a case where defense counsel has 
reason to fear the prosecutor will use this 
toxic objection, defense counsel may find 
it wise to discuss more pointedly with the 
venire the meaning of the objection and 
ruling at issue in this article. 

Should the prosecutor utter this 
toxic objection during the trial, defense 
counsel should consider immediately 
asking the judge for a hearing outside 
the presence of the jury and the oppor-
tunity to argue the implications of such 
an objection. Once out of the jury’s hear-
ing, defense counsel should, if needed, 
educate the judge about the toxic effects 
of this objection and try to learn the 
judge’s position on such objections, 
including the judge’s likely ruling.  

Another possible antitoxin in the 
defense lawyer’s first-aid kit is to file trial 
briefs or motions in limine, thereby 
attempting to describe and deter this 
ubiquitous pernicious practice. Grounds 
for these filings could include that it is not 
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The prosecutor’s speaking objection is improper 
and is especially toxic because it paints defense 
counsel as dishonest and conniving.
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a proper objection that declares a valid, 
specific, substantive reason; it asserts facts 
not in or supported by evidence;59 and, as 
discussed throughout this article, it under-
mines the accused’s Sixth Amendment 
right to criminal defense counsel and a fair 
trial. At the very least, defense counsel 
should bring this prejudicial accusation 
and its equally prejudicial ruling to the 
judge’s attention. The ABA Standards 
require that “[t]he trial judge … respect 
the obligation of counsel … to have the 
records show adverse rulings and reflect 
conduct of the judge which [defense] 
counsel considers prejudicial.”60 Respected 
or not, such obligations and confronta-
tions with authority are uncomfortable, 
even hazardous, for defense counsel. 
However, as eloquently memorialized in 
Henry Lord Brougham’s defense of Queen 
Caroline, such “hazards and costs” are 
bedrock duties of conscientious criminal 
defense counsel.61 “To save that client by all 
means and expedients … [they] must go 
on reckless of the consequences.”62 

 

Notes 
1. This accusation masquerading as a 

prosecutorial objection is ubiquitous in 
American jurisprudence although not 
always recorded in the annals of law. See, 
e.g., People v. Fielding, 158 N.Y. 542, 544, 53 
N.E. 497 (N.Y. 1899) (“The purpose is to break 
the effect of anything I may say to you. He 
knows it is improper.”) (emphasis added); 
State v. Garcia, 419 P.2d 121, 122 (Wash. 
1966) (“I will object, Your Honor, to this line 
of questions. I think it is improper and I think 
counsel knows it.”) (emphasis added); People 
v. Hahn, 350 N.E.2d 839, 847 (Ill. App. Ct. 
1976) (“Your Honor, I object to any such 
reference. It’s improper. Counsel knows it’s 
improper.”) (emphasis added); Bloxham v. 
State, 600 P.2d 341, 343 (Okla. Crim. App. 
1979) (“defense counsel, ‘knows it’s very 
unethical to just bring in names out of clear 
blue sky and ask unless he intends to put 
this evidence on.’”) (emphasis added); 
Wright v. State, 421 So.2d 1324, 1326 (Ala. 
1982) (“We object to any further 
questioning on this matter. Mr. Whitesell 
knows it is not proper.”) (emphasis added); 
State v. Shipley, No. CA-8062, 1990 WL 
187075, at *4 (Ct. App. Ohio Nov. 26, 1990) 
(“Objection, Your Honor, that is improper, and 
he knows it is improper.”) (emphasis added); 
State v. Fulton, 269 Kan. 835, 848 (2000) 

(“Objection, Your Honor, misstatement of 
fact and defense counsel knows it.”) 
(emphasis added); People v. Tran, No. 
H021861, 2002 WL 1042324, at *14 (Ct. App. 
Cal. May 22, 2002) (“She knows it’s improper 
to do that in front of the jury. She’s a veteran 
attorney and she knows it’s improper.”) 
(emphasis added). 

2. See, e.g., State v. Bozovich, 259 P. 395, 
396 (Wash. 1927) (“Mr. Sullivan: I certainly 
object to that, and counsel knows it is not 
proper … The Court: Objection sustained.”) 
(emphasis added); O’Laughlin v. Superior 
Court In & For San Diego Cnty., 318 P.2d 39, 
40 (Cal. Dist. Ct. App. 1957) (“By Mr. Low 
(Deputy District Attorney): … ‘Objected to 
as immaterial and highly improper. Counsel 
knows it’. … The Court: ‘Sustain the 
objection.’”) (emphasis added); Jones v. 
State, 677 S.W.2d 211, 214 (Tex. Ct. App. 
1984) (“Mr. McCarthy: … That is improper 
and he knows there is no evidence to 
support what he said. … The Court: … Mr. 
McCarthy’s objection will be sustained.”) 
(emphasis added); Mays v. State, 726 S.W.2d 
937, 953 (Tex. Crim. App. 1986) (en banc) 
(“Mr. Oliver [prosecutor]: Objection. He 
knows that is improper. The Court: 
Sustained. Mr. Oliver: I would ask that the 
jury be instructed to disregard that also. The 
Court: The jury is instructed to disregard 

that.”) (emphasis added); State v. Shipley, No. 
CA-8062, 1990 WL 187075, at *4 (Ohio Ct. 
App. Nov. 26, 1990) (unpublished) (“Mr. 
Nicodemo: Objection, Your Honor, that is 
improper, and he knows it is improper. The 
Court: Sustained.”) (emphasis added); 
People v. Loggins, 629 N.E.2d 137, 143 (Ill. 
App. Ct. 1993) (“[Prosecutor]: Counsel knows 
that is improper, Judge. [The Court]: The jury 
is instructed to disregard that. [Defense 
counsel], that is absolutely an improper 
question.”) (emphasis added); People v. 
Edwards, 306 P.3d 1049, 1111 (Cal. 2013) 
(“The prosecutor interrupted, and said ‘That 
is not true, your honor, and in fact … 
unconsciousness is irrelevant and [defense 
counsel] knows it.’ … The trial court 
sustained the prosecutor’s objection.”) 
(emphasis added). 

3. Some prosecutors even go as far as 
to request the court to admonish defense 
counsel — in the presence of the jury. See, 
e.g., People v. Tran, No. H021861, 2002 WL 
1042324, at *14 (Cal. Ct. App. May 22, 2002). 
In many ways, the prosecutor’s “scolding” 
defies the standards of professionalism. “As 
an officer of the court, the prosecutor 
should … manifest[] a professional and 
courteous attitude toward the judge [and] 
opposing counsel. …” ABA CRIMINAL JUSTICE 
STANDARDS FOR THE PROSECUTION FUNCTION 

This article first appeared in the 
November 2023 issue (Vol XLVII, No. 2) of 
the Journal of the Kansas Trial Lawyers 
Association. Reprinted with the permission 
of the Kansas Trial Lawyers Association.
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(“STANDARDS FOR THE PROSECUTION FUNCTION”) 
§ 3-6.2(a) (4th ed. 2017). 

4. D. Brooks Smith, The Art and Etiquette 
of Stating Objection, 16-MAY PA. LAW. 18, 23-
24 (1994). 

5. Speaking objections are generally 
disfavored. See, e.g., Kan. R. 24 Dist. Rule 202; 
Kan. R. 19 Dist. Rule 5 (“Argument or a ‘talking 
objection’ is improper.”); see also STANDARDS FOR 
THE PROSECUTION FUNCTION § 3-6.6(d) (“The 
prosecutor should not bring to the attention 
of the trier of fact matters that the prosecutor 
knows to be inadmissible” including by 
“making impermissible comments or 
argument.”). “[T]he trial judge has a right to 
preclude ‘speaking’ objections, in which under 
the guise of objecting the objector endeavors 
to make a speech to the jury.” 1 Robert P. 
Mosteller, Kenneth S. Broun, George E. Dix, 
Edward J. Imwinkelried, David H. Kaye, Eleanor 
Swift, MCCORMICK ON EVIDENCE “(“MCCORMICK ON 
EVIDENCE”) §52, at 429 (8th ed. 2020). “If [] 
counsel is foolish enough to attempt such an 
objection, the judge might admonish counsel 
in the jury’s hearing.” Id. at 436. 

6. “Proper objections must be timely 
and specific in order to preserve an issue for 
appeal.” State v. Gilbert, 272 Kan. 209, 212 
(2001) (citing State v. Sims, 265 Kan. 166, 
174-75 (1998)) (emphasis added); see also 
Fed. R. Evid. 103(a)(1)(A)-(B). “To help the 
judge make an intelligent ruling on the 
merits, the opponent should make a 
specific objection.” MCCORMICK ON EVIDENCE 
§52, at 424. “The prosecutor should not 
make objections without a reasonable 
basis, or for improper reasons such as to 
harass or to break the flow of opposing 
counsel’s presentation.” STANDARDS FOR THE 
PROSECUTION FUNCTION § 3-6.6(e). 

7. This effect is not limited to the jury. 
As an Alabama civil case shows, such 
childish bickering might even distract or 
otherwise inopportune the witness on the 
stand. Somach v. Norris, 361 So.2d 1005, 
1006 (Ala. 1978) (“Mr. Phelps: Now, we move 
to strike that for the record, and ask the jury 
to disregard that statement, and move for a 
mistrial. He knows that is improper, and he 
knows. Mr. Nichols: You know this is 
improper, too. … The Witness: Can I tell you 
what Dr. Shamblin told me about it? The 
Court: No, ma’am. You just be quiet, please.”) 
(emphasis added).  

8. See MRPC 8.4(a), (c). 
9. See, e.g., Fielding, 158 N.Y. 542, 544, 53 

N.E. 497 (N.Y. 1899) (The judge: “I am going 
to permit [the district attorney] to sum up 
his case.”); Hahn, 350 N.E.2d 839, 847 (Ill. 
App. Ct. 1976) (The court: “The objection is 
sustained. This is improper. The jury should 
disregard that and pay no attention to it.”); 
Shipley, No. CA-8062, 1990 WL 187075, at *4 
(Ct. App. Ohio Nov. 26, 1990) (“The Court: 

Sustained.”); Tran, No. H021861, 2002 WL 
1042324, at *14 (Ct. App. Cal. May 22, 2002) 
(“The trial court informed defense counsel 
that her motion was overruled and then 
asked defense counsel not to ‘make such 
motion in front of the jury in the future.”). 

10. “A lawyer should demonstrate 
respect for the legal system and for those 
who serve it, including judges, other 
lawyers and public officials.” MRPC, 
Preamble: A Lawyer’s Responsibilities [5] 
(ABA 2024). “[A] lawyer should further the 
public’s understanding of and confidence 
in a rule of law and the justice system …,” 
not disintegrate it by an inadvertent or 
intentional accusation. Id. at [6]. 

11. See, e.g., Garcia, 419 P.2d at 122 
(Wash. 1966) (“Mr. Glein: I will object, Your 
Honor, to this line of questions. I think it is 
improper and I think counsel knows it. Mr. 
Paul: Well, it may be improper, Your Honor, 
but I sure don’t know it.”). 

12. Should the judge honestly and 
reasonably believe and agree that the 
criminal defense lawyer is knowingly 
violating rules of professional conduct, the 
judge should not take up the issue in front 
of the jury or even the prosecutor. Rather, 
the judge should “communicat[e] directly 
with the lawyer who may have committed 
the violation, or report[] the suspected 
violation to the appropriate authority,” e.g., 
the disciplinary authorities. Kan. R. Judicial 
Conduct 2.15 & cmts. See also MRPC 8.3. 

13. Hunter v. State, 815 A.2d 730, 736 
(Del. 2002) (quoting Walker v. State, 790 
A.2d 1214, 1219-20 (Del. 2002)) (discussing 
prosecutor’s comment re: defense 
counsel’s “gall”). 

14. Maness v. Meyers, 419 U.S. 449, 460 
(1975) (discussing a witness complying with 
the trial court’s order to reveal information). 

15. Dunn v. United States, 307 F.2d 883, 
886 (5th Cir. 1962). 

16. “It is, of course, improper for the 
prosecutor ‘to imply that defense counsel 
has fabricated evidence or otherwise to 
portray defense counsel as the villain in the 
case.’” [“A criminal defense lawyer may 
properly attack a witness’ credibility even 
though that witness is also the [alleged] 
victim of the crime. The prosecutor, 
however, commits misconduct when, 
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