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Introduction

“Self-defense.” “Castle doctrine.” “Stand your ground.” Media,
social media, and political headlines often comingle these
phrases with little care except to sensationalize and provoke
public reaction. But these phrases are not synonymous. These
complex concepts and the interplay between them shape federal
and state constitutional and statutory laws on justified use of
force or deadly force in defense of oneself or a third person —
abbreviated in this article as “self-defense.” Some states even
grant statutory immunity from criminal prosecution and/or civil
action for using such force. Rather than attempting to tackle the
entire spectrum of self-defense law in this article, the following
discussion is limited to recent federal and state laws and court
decisions. Particularly, it will focus on self-defense immunity in
the State of Kansas.

Recent U.S. Supreme Court decisions proclaim a
federal constitutional right to self-defense with a
firearm or other deadly force, both at home and in
public.

Justifiable self-defense using a firearm or other deadly force
is a fundamental right under the common law' and the federal
constitution.? “[L]aw-abiding, responsible citizens™ of the
United States have an individual, inherent fundamental right
codified in the Second* and Fourteenth Amendments® to the
United States Constitution to keep and “wear, bear, or carry”
firearms for the “core lawful purpose of self-defense”” “in case
of confrontation.”® This federal right exists both in our homes’
— the common law “castle doctrine”'® — and in public."" It is a
“right of the whole people, old and young, men, women and
boys, and not militia only.”!
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This federal right “is the very product of an interest balancing
by the people”"® and “demands our unqualified deference”'
free from legislative interest balancing or judicial discretion
through means-end scrutiny (e.g., strict scrutiny)'’ because a
“constitutional guarantee subject to future judges’ assessments
of its usefulness is no constitutional guarantee at all.”'é This
“unqualified command”"’ is subject only to “regulation][s]
consistent with this Nation’s historical tradition” and the
constitutional text itself.'® For example, out of public safety
concerns, federal and state governments have historically

and traditionally regulated the types of firearms citizens may
possess as well as the use of firearms in “sensitive places” such
as schools and government buildings,' and the Supreme Court
of the United States has upheld such laws.?® Alternatively, the
Supreme Court has struck down state laws that restrict the
possession and/or carrying by law-abiding citizens of handguns
— “the quintessential [American] self-defense weapon' — both
in the home** and in public.?

However, the U.S. Supreme Court has announced there is no
federal constitutional right to “stand [Jour ground” when it is
possible for us to retreat to complete safety.”* Instead, when

the accused asserts the affirmative defense of self-defense, the
accused’s choice whether to retreat or use a less deadly means
of defense is a circumstance factored into the reasonableness of
his or her self-defense decision.”

Many state constitutions and statutes also
establish self-defense immunity and affirmative
defenses for justified use of force or deadly force.

In addition to our federal constitutional rights to self-defense
using a firearm or other deadly force, we may also have state
constitutional and/or statutory rights to use force or deadly
force and stand our ground wherever we may be. Our state’s
stand your ground laws may even grant us a self-defense
immunity and an affirmative defense.® According to a recent
national review, approximately 30 states have stand your
ground laws by statute’’” and another eight states have expanded
the scope of the castle doctrine through state court decisions
and jury instructions.” Despite their prevalence, state self-
defense and stand-your-ground laws face pushback and clarion
calls for repeal because of their de facto unequal and racially
biased applications? and potential causal link to an increase in
gun violence.*

The Kansas Constitution and self-defense statutes
embrace castle doctrine, stand your ground, and
immunity.

Kansans have a state constitutional “right to keep and bear
arms for the defense of self, family, and home . . . .”?! Enacted
in 2010, Kansas also has one of the most robust self-defense
statutory schemas in the United States, which embraces castle
doctrine, stand your ground, and a grant of immunity.** This

schema provides a statutory self-defense immunity from
“arrest, detention in custody and charging or prosecution* for
acts of self-defense.** As shown below, the Kansas appellate
courts have taken great pains over the past decade to create a
framework for analysis of self-defense claims under our state’s
justified-use-of-force laws.

The prosecutor is the first informal gatekeeper for
the Kansas self-defense immunity right.

Self-defense “immunity represents a far greater right than

any encompassed by an affirmative defense . . . ,”** and the
prosecutor is the first gatekeeper in this self-defense immunity
determination. When making a charging decision,* prosecutors
informally decide whether the accused’s use of force was
justified self-defense, and thereby immune. They either decline
to prosecute the accused’s justified self-defense, or they file
criminal charges against the accused alleging an unjustified use
of force.”’

The trial court is the formal gatekeeper for the
self-defense immunity right.

If the prosecutor files charges,*® the accused begins the formal
self-defense immunity process by filing an immunity motion.*
This motion activates the trial court’s duty to act in its critical
role as a “warrant-like” gatekeeper*® who halts any prosecution
against the accused as soon as the trial court determines, either
through an evidentiary immunity hearing or otherwise, that
there is no probable cause to believe the accused acted other
than in self-defense.*' The trial court must stop any prosecution
of justified self-defense as soon as possible because self-defense
immunity in Kansas includes immunity from arrest, detention
in custody, charging, criminal prosecution, and civil action.*> To
continue prosecuting justified self-defense causes this immunity
to be “effectively lost.”* This self-defense immunity is so vital
that the trial court can even raise the immunity issue sua sponte
any time before sentence is pronounced.*

To make this determination at the immunity hearing, the trial
court acts as both finder of fact and finder of law.*

Recent Kansas appellate cases charge the

trial court with making factual findings on the
substantive self-defense issues before deciding
the immunity issue.

As the immunity hearing finder of fact, the judge is charged
with the duty of making distinct factual findings on the record,
resolving any conflicts in the evidence.*® It is insufficient to
proper carrying out of the immunity gate-keeping duty for the
trial court to merely assert its legal conclusions.*’
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The trial court determines from these factual
findings whether there is probable cause to
believe the accused’s use of force was not
justified.

As the immunity hearing finder of law, the judge forms legal
conclusions supported by these factual findings. The ultimate
legal conclusion to be determined is whether the prosecution
has shown that a person of ordinary prudence and caution
would believe the accused is guilty despite his assertion of self-
defense immunity.*® To do so, the trial court has to delve into
substantive self-defense law:

All uses of force and deadly force are subject to a two-part
self-defense test.

All uses of force and deadly force are subject to the applicable
self-defense test derived directly from the relevant portions of
K.S.A. 21-5221 and 21-5222. These statutes include the tests
for both use of force* and deadly force,*® but for the sake of
brevity the next several paragraphs of this article will be limited
to the more commonly at issue two-part test for use of deadly
force.

For any use of deadly force to be justified it must be directed
at the aggressor’! and, essentially, be proportionate to the
anticipated outcome of the aggressor’s unlawful use of deadly
force.*?

In early American jurisprudence, the venerable Justice Oliver
Wendell Holmes, Jr. explained this balance of interest:

In order to excuse or to justify the taking of human life,

it must appear that the killing was reasonably necessary

to protect other interests which for good reasons the law
regards as more important, under all the circumstances, than
the continued existence of the life in question . . . . In so

far as self-defense is concerned, the normal case of another
interest is the life of a person other than the one killed. If
the protection of that life makes necessary the homicide in
question, there can be no doubt that the law must excuse or
justify the killing.*

Use of deadly force is justified self-defense as determined by a
two-part subjective/objective test:

(1) The subjective test. Did the person sincerely and
honestly believe it was necessary to use such force because
there was imminent danger of death or great bodily harm?
and,

(2) The objective test. Would a reasonable person in the
same circumstances agree the use of deadly force was
justified self-defense?™*

Both parts of the test must be met for use of deadly force to be
justified self-defense. Importantly, Kansas law does not require

the actual infliction of great bodily harm before a person can
act in self-defense; they can act to prevent imminent harm.
This imminent great bodily harm can result from as little as a
single punch.*

Use of deadly force in some circumstances is presumptively
objectively reasonable under Kansas castle doctrine.

Kansas codified the castle doctrine under K.S.A. 21-5224.
Under this statute entitled “presumptions,” albeit with several
exceptions,” use of deadly force is presumptively reasonable to
prevent an aggressor from unlawfully or forcefully entering the
accused’s dwelling, place of work, or occupied vehicle,*® or to
prevent removal of a person against his will from the same.*

Further, using deadly force is not presumptive nor proof
positive of an intent to kill.*® Threatening deadly force by
displaying a weapon to create the apprehension that the
individual will use deadly force for self-defense does not
“constitute use of deadly force.”s' Arming oneself for the
purpose of self-defense does not convert the justified use of
deadly force into aggravated battery or murder.®

There is no duty to retreat or use the least deadly force
possible.

The Kansas stand-your-ground statute does not require a person
who is not an initial aggressor to use the least deadly form

of force or to retreat to safety rather than using force.®* As
Supreme Court Justice, Oliver Wendell Holmes, Jr., explained,
an individual experiencing a fatal threat to himself, or another
person, cannot be expected to choose the action that seems
most reasonable to someone viewing a situation after events
have terminated:

[D]etached reflection cannot be demanded in the presence
of an uplifted knife . . . .

It is not a condition of immunity that one in that situation
should pause to consider whether a reasonable man might
not think it possible to fly with safety or to disable his
assailant rather than not to kill him.*

Afterall, hindsight is 20-20.

Even if the accused were the initial aggressor — who is normally
barred from immunity — the accused may still be entitled to
self-defense immunity if the accused has withdrawn from
physical contact with the alleged victim and clearly indicated
the accused’s disengagement to the alleged victim. But, unlike
a person acting solely in defense, an initial aggressor who has
withdrawn is further required to show that the accused has also
“exhausted every reasonable means to escape such danger other
than the use of deadly force.”®

18 JOURNAL OF THE KANSAS TRIAL LAWYERS ASSOCIATION | NOVEMBER 2022



The prosecutor holds both the burden of production and the
burden of persuasion in an immunity hearing.

In an immunity hearing, the prosecutor has the burden of
production® to produce evidence proving there is probable
cause the accused’s use of force was not justified.

In an immunity hearing for use of deadly force, the prosecution
must produce evidence proving there is probable cause to
believe: (1) the accused did not sincerely and honestly believe
it was necessary to use deadly force in self-defense®” and/or (2)
a reasonable person, knowing the totality of the circumstances,
would not believe it was necessary to use deadly force® to
prevent imminent death or great bodily harm.*

That’s right. This is not a mere affirmative defense.” The
prosecutor cannot will away their burden to disprove the
accused’s self-defense claim by simply charging an offense
with a mens rea incompatible with self-defense immunity.”
The onus is on the prosecutor to produce evidence’ to prove a
negative. The prosecution also has the burden of persuasion” to
prove there is probable cause for a reasonable person to believe
the accused was not justified in their use of force or deadly
force.™

The judge can consider any relevant knowledge
to determine whether the prosecution has met its
probable cause burden of proof.

The reasonable person in the self-defense objective standard is
one who knows all the accused knew and sees all the accused
saw.” In Kansas, where relevant, the reasonable person may
even be a reasonable person with PTSD or a reasonable
child with similar experiences.”” The cruel and violent nature
of the deceased’ and general evidence of battered person or
child syndrome may be admissible.” To make the immunity
determination, the trial court can consider any relevant
knowledge the accused had about the aggressor. These
circumstances may include physical movements of the alleged
victim, relevant knowledge about the alleged victim, physical
characteristics of both the accused and the alleged victim, and
prior experiences with the alleged victim.®

Recent Kansas Supreme Court opinions explain that the
defendant’s testimony alone may meet the reasonable person
standard of the self-defense test, even if contradictory evidence
exists:

Even if the only evidence supporting the defendant’s

theory consists of the defendant’s own testimony, which
may be contradicted by all other witnesses and by

physical evidence, the defendant may have met his or her
burden of showing that a reasonable person in his or her
circumstances would have perceived the use of deadly force
as necessary self defense.®!

Afterall, it is the accused who is in the best position to know all
of the relevant facts:

[TThe accused presumably has a greater knowledge of the
existence or nonexistence of the facts which would call
into play the protective shield of the statue and, under
these circumstances, should be in a better position than the
prosecution to establish the existence of those statutory
conditions which entitle him to immunity.*

The law apparently agrees with golden rules such as the
Northern Cheyenne proverb which wisely cautions:

Do not judge your neighbor until you walk two moons in
his moccasins.®

As the primary gatekeeper, the trial court, taking the totality
of circumstances into account, should not hesitate to find the
prosecutor has failed to meet its probable cause burden of non-
justification.®

Regardless of the trial judge’s denial of
immunity at the immunity hearing, the accused’s
fundamental right to self-defense survives.

Even if the trial court declines to preliminarily grant immunity
at the immunity hearing, several more opportunities exist for
the treasured right of self-defense to prevail.

Immunity and the affirmative defense of self-defense are
“clearly distinct concepts.”® Thus, regardless of the judge’s
denial of immunity, the jury retains the right to acquit the
accused based on the affirmative defense of self-defense. In
Kansas, nothing about the immunity hearing judge’s faint
probable cause finding of non-justification limits the jury’s right
to determine at trial that the prosecution has failed to meet its
burden of non-justification beyond a reasonable doubt. When
the accused asserts this affirmative defense, a jury must conduct
the same self-defense analysis as the judge did at the immunity
hearing — but this time beyond a reasonable doubt.*

Given the importance and fundamental nature of the right of
self-defense, Kansas courts encourage that it be recognized
by the judge throughout the prosecution. Thus, repeating the
request for recognition of immunity may be done throughout
pretrial proceedings and certainly as part of all trial and post-
trial motions for judgment of acquittal.’

Conclusion

Despite what recent media, social media, and political headlines
might lead us to believe, asserting self-defense immunity or

the affirmative defense of self-defense is not an excuse or

“get out of jail free card” for the guilty. Law-abiding citizens
have an individual, inherent fundamental constitutional right

JOURNAL OF THE KANSAS TRIAL LAWYERS ASSOCIATION | NOVEMBER 2022 19



to use a firearm or other deadly force for self-defense in the
home and in public. We may also have state constitutional and
statutory rights to self-defense immunity and the affirmative
defense of self-defense. But individuals asserting these rights
often face behind-the-scenes uphill battles against de facto
unequal or racially discriminatory applications, tunnel-visioned
government officials, and popular misunderstandings of castle
doctrine, stand your ground, and immunity.

It is the criminal defense lawyer’s job to break the spell of
the courtroom and remind the prosecutor, the court, the jury,
and the public what these complex self-defense concepts

really mean. In Kansas, the prosecution may have the burden
of proof, but wise and proactive criminal defense counsel
will not hesitate to ensure that the prosecutor and the court
are in possession of exculpatory information that comprises
the totality of the circumstances surrounding the accused’s
justified use of force or deadly force. Doing so before the
prosecutor files charges and before the court hears evidence
at any immunity hearing may help safeguard the accused’s
constitutional right to self-defense and prevent his or her
Kansas statutory self-defense immunity rights from being
“effectively lost.”
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Also termed “burden of going forward with evidence,” the “burden of
production” is the burden of producing evidence, satisfactory to the

judge, of a particular fact in issue. McCormick oN EVIDENCE §336: 692. It
is the party’s duty to introduce enough evidence on an issue to have the
issue decided by the fact-finder, rather than decided against the party in

a peremptory ruling such as a summary judgment or a directed verdict.
Brack’s Law Dicr. (11th ed. 2019), burden of production.

Collins, 56 Kan.App.2d at 147 (citing State v. Walters, 284 Kan. 1, 16
(2007)).

Despite our appellate courts’ intermittent, lackadaisical use of “necessary
to kill” from the self-defense statute as it existed before 2010, the Kansas
Court of Appeals expressly recognized in an unpublished opinion the need
for a parallel modification of the self-defense test. State v. Nguyen, 2015
WL 1782585, No. 110,773, 346 P.3d 1112, (Kan. Ct. App. Apr. 10, 2015)
(unpublished).

Hardy, 305 Kan. at 1012; Haygood, 308 Kan. 1387, 1405 (2018) (citing
State v. McCollough, 293 Kan. 970, 975, 270 P.3d 1142 (2012)); State v.
Macomber, 309 Kan. 907, 916 (2019) (citing cases).
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Hardy, 305 Kan. at 1009 (citing State v. Evans, 51 Kan.App.2d 1043, 1062-
64 (2015) (Arnold-Burger, K., dissenting), rev’d, 305 Kan. 1072 (2017)
(applying Hardy, 305 Kan. 1001 (2017))); Hardy, 305 Kan. at 1010 (citing
Bunn v. State, 667 S.E.2d 605 (Ga. 2008)) (“the Kansas Supreme Court
held “immunity represents a far greater right than any encompassed by an
affirmative defense . . . .”).

State v. Betts, 316 Kan. 191, 514 P.3d at 345, 347 (Kan. 2022).

See Ultreras, 296 Kan. 828, 843-44 (2013); Dukes, 59 Kan.App.2d at 372
(citing State v. Phillips, 312 Kan. 643, 655-56,479 P.3d 176, 189 (Kan.
2021)) (“[T]he State must ‘come forward with evidence’ to show probable
cause ‘that the defendant’s use of force was not statutorily justified.””).

The “burden of persuasion,” sometimes less accurately referred to as the
“burden of proof,” is the burden of persuading the trier of fact that the
alleged fact is true. McCormick oN EVIDENCE § 336: 692. It is a party’s duty
to convince the fact-finder to view the facts in a way that favors that party.
Brack’s Law Dicr. (11th ed. 2019), burden of persuasion.

The Kansas Court of Appeals held that while probable cause is a low
threshold for the State to meet, it is not enough in the use-of-force immunity
context for the State to prove there is “probable cause that a reasonable
person would believe the accused’s use of deadly force may not have been
justified.” Dukes, 59 Kan.App.2d at 374 (emphasis added). The Dukes
court expressly “disagree[d]” with the State’s two arguments attempting to
equate these two phrases— “may not have been” and “was not.” Ibid. The
difference between “may not have been” and “was not” is not “semantic at
best” as the State asserted. /bid.

State v. Janes, 850 P.2d 495, 504 (Wash. 1993); Cf. State v. Hadley, 55
Kan.App.2d 141, 150 (2017) (citing State v. Abbott, 277 Kan. 161, 164
(2004)) (discussing probable cause determination in the context of search
and seizure law); See also Ha v. State, 892 P.2d 184, 196 (Alaska Ct. App.
1995).

State v. Hundley, 236 Kan. 461, 479 (1985) (“The objective test is how

a reasonably prudent battered wife would perceive Carl’s demeanor.”);
State v. Stewart, 243 Kan. 639 (1988) (citing State v. Hodges, 239 Kan. 63
(1986)).

In re Matthews, 433 B.R. 732 (Bankr. E.D. Wis. 2010), aff"'d sub nom.

(for children, “the reasonableness of children’s beliefs is judged in relation
to children of like age, intelligence and experiences.”); see also J.D.B.

v. North Carolina, 564 U.S. 261, 274 (2011) (finding that age, if known

to interrogator, is a relevant factor to consider in determining whether a
juvenile is in custody for Miranda purposes) (where a “reasonable person”
standard otherwise applies, the common law has reflected the reality that
children are not adults.”).

See Hundley, 236 Kan. at 464, 466.

See, e.g., State v. MacLennan, 702 N.W.2d 219, 234 (Minn. 2005); Smith v.
State, 486 S.E.2d 819 (Ga. 1997); Janes, 850 P.2d 495, 503 (Wash. 1993).
People v. Goetz, 497 N.E.2d 41, 52 (N.Y. 1986) (“Subway Vigilante” case);
See State v. Badgett, 167 N.W.2d 680, 688 (Iowa 1969); Rodriguez v. State,
710 S.W.2d 60, 60-62 (Tex. Ct. App., en banc, 1986); People v. Brady, 22
Cal. App. 5th 1008, 1017 (2018) (referencing People v. Humphrey, 13 Cal.
4th 1073 (1996)); People v. Sotelo-Urena, 4 Cal. App. 5th 732 (2016)).
Qualls, 309 Kan. 553, 557-58 (2019) (citing Haygood, 308 Kan. at 1405-06
(2018)).

State v. Guenther, 740 P.2d 971, 980 (Colo. 1987).

See, e.g., Indian Country Today, Wisdom, Inp1 J PusLic MEDiA (Sept. 13,
2018) (Indigenous peoples multimedia news), accessed online at: https://
indiancountrytoday.com/archive/wisdom.

See State v. Barlow, 303 Kan. 804, 817-19 (2016); Hardy, 305 Kan. 1001,
1010 (citing Bunn v. State, 667 S.E.2d 605 (Ga. 2008)).

Hardy, 305 Kan. at 1009.

See K.S.A 21-5108(c); State v. Staten, 304 Kan. 957 (2016); State v.
Haygood, 308 Kan. 1387 (2018); State v. Macomber, 309 Kan. 479 (2019).
See State v. Barlow, 303 Kan. 804, 817-19 (2016).
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