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Sidelining the Prosecutor in a Criminal Case

By Daniel E. Monnat and Paige A. Nichols

Once Jake began working with her, he
started to experience what a great
listener she was, how much she cared
about others, how zealous she felt about
seeking justice, and how brave she was
about stepping up and fighting for it.
Jordan ... had the poise and sexiness of
a dancer, the brains of a scholar, and the
protective passion of a mother.!

Thus, a Santa Barbara County pros-
ecutor describes her main character
in a recently self-published novel—a
fictional prosecutor she admitted
modeling after herself, in a story
bearing a number of similarities to a
pending rape-by-intoxication trial.?
The prosecutor’s description of her
fictional defense counsel was not
quite so generous (he had a “reputa-
tion for being both disingenuous and
manipulative”), and she character-
ized her fictional defendant as noth-
ing more than a “vile brute” (he was
“despicable,” “felony ugly,” a “pig,” a
“heartless bastard,” and a “dirt bag”).?

While the absence of much law

on the removal of prosecutors

in Kansas suggests that

Kansas prosecutors are

ordinarily aware of and

adhere to their limits, defense

counsel should be alert to

potential conflicts of interest

and other disqualifying

circumstances

The nonfictional defendant moved
to disqualify the prosecutor from his
nonfictional trial.* The district court
denied the motion, and the defen-
dant sought a writ of mandate from
the California Court of Appeal.’ The
Court of Appeal granted the writ,
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concluding that the prosecutor was
“using her official position to obtain
personal financial gain,” as “[h]er
connection with the Santa Barbara
County District Attorney’s Office is a
major selling point for the book.”®

The court observed that the pros-
ecutor was “potentially infecting the
jury pool with her views on the righ-
teousness of cases prosecuted by that
office.”” But more importantly, her
active promotion of the book while
simultaneously prosecuting a case
involving an identical charge created
a “disabling” conflict of interest:

Dudley [the prosecutor] will garner
no laurels, and this case will not gen-
erate favorable media publicity for
her book, if she enters into a negoti-
ated settlement with petitioner. If,

on the other hand, she tries the case
before a jury and obtains a convic-
tion, her victory may be acclaimed in
the media. Dudley could expect such
acclamation to generate favorable
publicity for her book, especially
since the defendant in the book is
charged with the same crime as
petitioner. Thus, Dudley’s desire to
promote her book could motivate her
to try the case even though the mat-
ter might be fairly resolved through a
negotiated plea to a lesser charge.®

The court concluded that the pros-
ecutor should be removed from the
case.’

In a companion case decided on the
same date, the same division of the
California Court of Appeal removed
another Santa Barbara County pros-
ecutor from a capital-murder trial,
this time because of the prosecutor’s
participation as a volunteer “consul-
tant” on a film by director-screen-
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writer Nick Cassavetes about the
case.'” The prosecutor had given the
filmmaker his entire file in hopes that
the film’s detailed portrayal of events
would help law enforcement appre-
hend the defendant, who had been a
fugitive until shortly before the film’s
release."

Again, the court expressed concern
that the prosecutor had “potentially
infected the jury pool.”*? Its removal
order was intended to caution other
prosecutors against “assist[ing] the
media in the public vilification of a
defendant in a case which is yet to be
tried.”"

While Kansas prosecutors are much
farther removed from the siren song
of Hollywood'’s film and publishing
industries, they, too, are human. And
that means that, occasionally, they are
subject to influences or circumstances
that call for their removal from a
criminal case.

The district court’s authority to
disqualify a prosecutor “derives
from its inherent authority to su-
pervise the professional conduct of
attorneys appearing before it.”!* The
proper disqualification of a prosecu-
tor—even the sole prosecutor in an
isolated rural county—poses no great
burden to the state, as Kansas law
allows the district court to replace the
disqualified prosecutor with a pros-
ecutor from another county, a special
prosecutor, or the Attorney General’s
office.

This article will cover four catego-
ries of reasons to sideline a prosecu-
tor from a particular case: (1) for a
conflict of interest, (2) because of the
prosecutor’s prior representation of
the accused, (3) because the prosecu-
tor may be a witness, and (4) as a
sanction for misconduct.’® This article
will then briefly discuss the right to
immediate appellate review of district
court orders denying removal.

Conflicts of interest generally

The Kansas Rules of Professional
Conduct prohibit lawyers from
representing clients whose interests
conflict with their own or another
client’s.”” A prosecutor’s client—the
state—has perhaps the most diverse
interests of any lawyer’s clients. The
state’s interests in a criminal case

include the protection of not only
the rights of the victim, the police,
and “those who support them,” but
also the rights of the accused.' Thus,
“[t]he key in deciding whether a
prosecutor should be disqualified is
whether the prosecutor has a signifi-
cant personal interest in the litigation
which would impair the prosecutor’s
obligation to act impartially toward
both the State and the accused.”"”
The Kansas Court of Appeals most
recently discussed the standard for
removing a prosecutor from a crimi-
nal case in State v. Cope.” The Cope
court described a two-part standard
that obligates the party seeking
removal to establish both (1) the exis-
tence of a conflict, and (2) the severity
of the conflict:

[1] A conflict of interest exists in
the prosecution of a criminal case
whenever the circumstances of the
case evidence a reasonable possibility
that the prosecutor’s office may not
exercise its discretionary function in
an evenhanded manner. [2] However,
a conflict of interest warrants recusal
only if the conflict is so grave as to
render it unlikely that the defendant
will receive fair treatment during all
portions of the criminal proceedings.”

The Cope court cited as the source
for this standard a California case,
which in turn relied on a California
disqualification statute.”

The first part of this standard—
defining a conflict of interest as a
“reasonable possibility” of unfairness—
appears slightly at odds with the
Kansas Rules of Professional Conduct
in effect when Cope was decided, as
well as with the current rules.”® When
Cope was decided, the Comment to
Rule 1.7, the general conflict-of-in-
terest rule, stated that “[a] possible
conflict does not itself preclude repre-
sentation.”? This comment is consis-
tent with the Kansas Supreme Court’s
understanding that the modern rules
did away with the “appearance of
impropriety” standard, and that only
“actual conflicts” will justify removal.”
As recently amended, Rule 1.7 now
describes a conflict of interest as:

a substantial risk that the representa-
tion of one or more clients will be
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materially limited by the lawyer’s
responsibilities to another client, a
former client or a third person; or by
a personal interest of the lawyer. %

Nonetheless, any difference be-
tween the “reasonable possibility”
described in Cope and the “substan-
tial risk” described in Rule 1.7 is not
particularly significant to the final
removal analysis. The second part
of the Cope standard—requiring a
likelihood of unfairness—brings the
analysis in line with the current rule
and ensures that removal will be
based on more than a simple appear-
ance or possibility of unfairness.?”

Two more points must be stressed
about the Cope standard, assuming
that it can and should be interpreted
as consistent with Rule 1.7.

First, the California courts from
which the Cope standard was bor-
rowed have held that the removal
analysis does not require a finding
that the prosecutor’s conflict of inter-
est rises to the level of a due-process
violation or will in fact create preju-
dice to the defendant.?® While the
defendant may need to show actual
prejudice from the prosecutor’s con-
flict to obtain a reversal on appeal,
the defendant need only show a like-
lihood of prejudice to invoke a right
to removal in the trial court.”

Second, no finding of intentional
misconduct on the prosecutor’s part
is necessary to establish a conflict of
interest.®

Prior representation of the
accused

Kansas Rule of Professional Con-
duct 1.9 directs that “[1] a lawyer
who has formerly represented a client
in a matter shall not thereafter [2]
represent another person in the same
or a substantially related matter in
which [3] that person’s interests are
materially adverse to the interests of
the former client unless [4] the former
client gives informed consent, con-
firmed in writing.”?!

The Kansas Supreme Court exam-
ined Rule 1.9 at length in Chrispens v.
Coastal Refining & Marketing, Inc.** In
Chrispens, the Kansas Supreme Court
ordered the disqualification of a
lawyer in an opinion that remains the



modern standard for disqualifications
under Rule 1.9. Most importantly,

the court held that when seeking
disqualification under Rule 1.9(a), the
movant need satisfy only three basic
requirements:

(1) the attorney whose disqualifi-
cation is sought formerly represented
[the movant] in a matter,

(2) the matter is substantially
related to a matter in which the at-
torney now seeks to represent a new
client, and

(3) the new client’s interest is
substantially adverse to the interest of
the party seeking disqualification.®

Significantly, the court concluded
that once these requirements are
satisfied, “an irrebuttable presump-
tion arises that the attorney acquired
confidential information in the for-
mer representation and is disqualified
from representing the latter client.”*
In other words, “[t]he court need not
inquire into whether the confidential
information was actually revealed or
whether the attorney would be likely
to use the information to the disad-
vantage of the former client,” because
“[t]o conduct such an inquiry would
frustrate the former client’s interest in
the confidential information.”* The
court explained that “[t]he reason for
this irrebuttable presumption ... is
rooted in the idea of attorney loyalty”:

[MRPC 1.9(a) ] is a prophylactic rule
to prevent even the potential that

a former client’s confidences and
secrets may be used against him.
Without such a rule, clients may be
reluctant to confide completely in
their attorneys. Second, the rule is
important for the maintenance of
public confidence in the integrity of
the bar. [Citation omitted.] Finally,
and importantly, a client has a right
to expect the loyalty of his attorney in
the matter for which he is retained.*

For these reasons, a court faced
with a Rule 1.9(a) disqualification
motion must consider only whether
the movant has satisfied the three
requirements of the rule, and “should
not hold a hearing” on the question

of what, if any, confidential informa-
tion was disclosed to the attorney
subject to disqualification.” “To hold
a hearing when disqualification is
sought solely under MRPC 1.9 would
be to frustrate the reason underlying
the rule, which is to prevent disclo-
sure of the confidential information
the rule is designed to protect.”*
The Chrispens court discussed the
meaning of “substantially related” at
length, rejecting a narrow approach
and concluding that each case must
be decided on its own unique facts,

taking into account all relevant factors:

Factors which courts have considered
in making a determination under
MRPC 1.9(a) ... include: (1) The case
involved the same client and the
matters or transactions in question
are relevantly interconnected or
reveal the client’s pattern of conduct;
(2) the lawyer had interviewed a
witness who was key in both cases;
(3) the lawyer’s knowledge of a
former client’s negotiation strategies
was relevant; (4) the commonality

of witnesses, legal theories, business
practices of the client, and location of
the client were significant; (5) a com-
mon subject matter, issues and causes
of action existed; and (6) information
existed on the former client’s ability
to satisfy debts and its possible de-
fense and negotiation strategies. This
is by no means an exhaustive list but
merely reflects that the determination
is oftentimes an evaluative determi-
nation by the trial court based upon
the unique facts of the case.”

The court emphasized that a single
significant factor may be sufficient to
establish a substantial relationship:
“For example, if the former represen-
tation involved defending the client
on a criminal charge and the attorney
is thereafter elected as a prosecutor
and then seeks to prosecute the same
client upon a charge connected with
the prior defense, the former repre-
sentation alone makes the disqualifi-
cation an easy question.”*

Other jurisdictions have applied
similar “substantially related” factors
in criminal cases, and have reversed
serious convictions on grounds that
the prosecutor should have been
removed because of his or her previ-

ous representation of the defendant
in a civil case, without requiring the
defendant to show actual prejudice.*!

Finally, it should be noted that the
passage of time between the prior
civil case and the pending criminal
case does not lessen the prosecutor’s
duty of loyalty and confidentiality to
his former client.*?

The prosecutor as a necessary
witness

Kansas Rule of Professional Con-
duct 3.7 prohibits a lawyer from act-
ing “as an advocate at a trial in which
the lawyer is likely to be a necessary
witness,” except where

(1) the testimony relates to an un-
contested issue;

(2) the testimony relates to the
nature and value of legal services
rendered in the case; or

(3) disqualification of the lawyer
would work substantial hardship on
the client.®

This rule allows a non-witness law-
yer to “act as an advocate in a trial in
which another lawyer in the lawyer’s
firm is likely to be called as a witness
unless precluded from doing so” by
other conflict-of-interest rules.*

It does not appear that the Kansas
appellate courts have ever approved
or ordered the disqualification of a
prosecutor under this rule—perhaps
because Kansas prosecutors are wise
enough to bow out of cases in which
they anticipate testifying. The Wash-
ington Court of Appeals applied this
rule to approve the disqualification
of a prosecutor who had personally
investigated the defendant’s case
and whose testimony was “material,
unobtainable elsewhere, and key to
the defense’s theory.”*

The Washington prosecutor might
have avoided making herself a neces-
sary witness had she relied on law
enforcement to investigate the case or
simply involved a third party in her
interviews with other witnesses:

It is easy for a prosecutor to end up
as a witness in his or her own case
if the prosecutor is not careful. The
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ethical rules warn against a prosecu-
tor taking too active a role in the
investigative phase of a case. ABA
Prosecution Standard 3-3.1(a) begins,
‘A prosecutor ordinarily relies on po-
lice and other investigative agencies
for investigation of alleged criminal
acts ... " It is only when those agen-
cies cannot or will not do their job
properly that a prosecutor should
become more active. However, even
when a prosecutor becomes active in
an investigation, it is important for

a prosecutor not to create a situation
where he will become a witness in
his own case ... . As ABA Prosecu-
tion Standard 3-3.1(g) states, “Unless
a prosecutor is prepared to forego
impeachment of a witness by the
prosecutor’s own testimony ... or to
seek leave to withdraw from the case
... a prosecutor should avoid inter-
viewing a prospective witness except
in the presence of a third person.”*

Of course, as with all of the rules
discussed above, a cautious prosecu-
tor who may be called as a witness
will voluntarily remove himself or
herself from the case to avoid even
the appearance of impropriety—if
not also to avoid being upbraided by
an appellate court. Both the pros-
ecutor and the defense lawyer in a
recent federal case suffered this latter
consequence when the Tenth Circuit
suggested that it might have been
inconsistent with the spirit of Rule 3.7
for the lawyers to argue the case on
appeal after testifying as witnesses in
the district court.”

Misconduct

The court’s removal of a prosecutor
for any of the above reasons is justi-
fied as an effort to forestall miscon-
duct, enforce the rules of ethics, and
protect both the profession and the
defendant. But if the prosecutor has
already committed misconduct, the
court may be justified in sanctioning
the prosecutor with removal as both a
punishment and a deterrent to others.*

Courts have found removal espe-
cially appropriate when the prosecu-
tor obtained privileged information
through his or her misconduct.* But
courts have also found removal to
be an appropriate sanction for other

egregious misconduct, including
misconduct during discovery, lack of
candor with the court, and making in-
appropriate extrajudicial statements.®

Immediate appellate review

It does not appear that the Kansas
courts have ruled on the question
whether a criminal defendant has the
right to immediate appellate review
of an order denying removal of a
prosecutor. But the Kansas appellate
courts have entertained interlocutory
appeals from orders disqualifying
counsel in civil cases.” And in State ex
rel. Stephan v. O’Keefe, the Kansas Su-
preme Court held that a petition for
writ of mandamus was an appropri-
ate method for the state to challenge a
trial court’s appointment of nonlegal
counsel to represent prisoners in a
series of civil lawsuits.”* Other juris-
dictions have found appellate review
of orders on disqualification motions
proper in the form of mandamus.*

These authorities all suggest that a
petition for writ of mandamus would
be an appropriate means by which to
gain immediate appellate review of an
order denying removal of a prosecutor.

Conclusion

There are many reasons a particular
prosecutor might not be suited to try
a particular criminal case. While the
absence of much law on the removal
of prosecutors in Kansas suggests
that Kansas prosecutors are ordinari-
ly aware of and adhere to their limits,
defense counsel should be alert to po-
tential conflicts of interest and other
disqualifying circumstances. And
district courts should not hesitate to
invoke their inherent authority and
replace a prosecutor whose involve-
ment in a criminal case would be
unprofessional. <
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