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Why Criminal-Defense Lawyers Love Their
Work (And You Should Too)

By Daniel E. Monnat, Paige A. Nichols and Jennifer Roth

Daniel E. Monnat of Monnat & Spurriet,
Chtd., has been a practicing criminal-defense
lawyer for the past 37 years in his hometown
of Wichita, Kan. A cum laude graduate of
California State University, San Francisco, he
received his ].D. from the Creighton University
School of Law. Monnat frequently lectures
throughout the United States on a variety of
criminal-defense topics and has been listed in The Best Lawyers
In America for a quarter of a century. He has also been listed
as one of the top 100 Super Lawyers for Kansas and Missouri
from 2006 thru 2012. Monnat is a past two term president of
the Kansas Association of Criminal-Defense Lawyers, a former
member of the Board of Directors of the National Association
of Criminal-Defense Lawyers, a member of the KsA] Board of
Governors and Executive Committee, a graduate of the Gerry
Spence Trial Lawyer’s College, a Fellow of the American College
of Trial Lawyers, the International Academy of Trial Lawyers,
and the Litigation Counsel of America.

Paige A. Nichols has been a criminal-defense
lawyer for 20 years. She lives and works in
Lawrence, Kan.

Jennifer Roth has been a public defender in
Topeka, Kan., for 15 years. She also serves
as the chair of the legislative committee of
the Kansas Association of Criminal-Defense
Lawyers.

Introduction

Once upon a time, a young law student accepted a summer
internship with a law office that represented death-row inmates
in post-conviction proceedings. The student was vaguely
opposed to the death penalty, but she had no aspirations of
becoming a criminal-defense lawyer. The internship was a lark
— other students recommended it, and the rumor was that one
could wear shorts to the office.

The student’s first assignment was to read the transcript of
a capital trial and look for errors. As she read, she learned that
the defendant had forcefully picked up two women he saw
walking down a road late one night, taken them to a remote
place, raped them, beat them, and left them for dead. One
of the women lived to tell the gruesome tale, and gave very
powerful testimony against the defendant at trial.

The law student imagined herself in the victim’s shoes. This
could have happened to her. The transcript was her first real
exposure to the hard facts of a rape and murder case. She was
sickened; how could she possibly represent this person?

And then she learned the rest of the story. After the
defendant had been sentenced to death, new counsel in the
case developed evidence that the defendant, a U.S. citizen
of foreign birth, had sought asylum in the United States as a
young adult fleeing a country mired in civil war. He suffered
from post-traumatic stress, and, lacking a local support
system, self-medicated with alcohol. He committed his crimes
in an alcoholic blackout and had no memory of what he had
done. He initially believed he was innocent, and began his
trial angry and defensive, convinced that the prosecution was
unjust. But he listened to the evidence. He heard the experts
and he looked at the physical exhibits. And as he watched the
surviving victim describe her ordeal from the witness stand,
he recognized some shadow of himself in her description of
her assailant’s speech and mannerisms. He listened to her
describe how this man had violated her, terrified her, and made
her watch as he murdered her friend. And then he understood
that he was responsible for this vile crime. By the time the law
student was assigned to his case, the defendant — by now long
sober — was fighting to give up his appeals and be executed.
He believed he deserved nothing less than death.
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We relish performing a complex
role in a complex system, and,
even when we can’t share them,
we are thankful for the stories our
clients tell us of their lives—stories
that inform our understanding of
humanity.

And thus the student learned that a guilty person might
be more than just the sum of his crimes. He might have
a conscience. He might have an excuse, or at least an
explanation. He might be both willing to change and capable of
change. And he might, just maybe, be deserving of mercy.

Most criminal-defense lawyers have a story to tell of a client
who inspired them to take up or carry on the challenging
work of defending. We’ve been telling these stories a lot this
year, both in celebration of the golden anniversary of Gideon
v. Wainwright,! and to commemorate the lifework of Anthony
Lewis, the great journalist who died this year after decades of
giving voice to the powerless within our justice system.? But we
too often only tell these stories to each other — preaching to
the choir, as they say.

As public and private defenders,® we offer this article to share
with you, our other colleagues, why it is that you may find us
so stubborn, obnoxious, and, yes, defensive, while representing
our clients in the heat of trial or promoting their interests
on the legislative floor. We offer this rather personal article
in the spirit of collegiality, and in the hopes of contributing
to a deeper appreciation of how a passionate commitment to
criminal-defense work helps keep us all safe from injustice.

Gideon v. Wainwright

Our nation’s early history is replete with stories of valiant
criminal-defense lawyers, from John Adams, who, for the
price of a pair of shoes and at great risk to his political career,
represented the despised British soldiers charged in the Boston
Massacre,* to Clarence Darrow, known for, among other
courtroom feats, successfully saving the unquestionably guilty
Leopold and Loeb from the death penalty.® But until Clarence
Gideon came along, a person accused of a noncapital crime
in many state courts had to have money or connections to get
representation.® Gideon had neither.

By now, we are all familiar with the story of how the poor,
hapless, repeat-oftender Clarence Earl Gideon, convicted of
breaking and entering a poolroom, hand-wrote a petition to
the United States Supreme Court successfully arguing that
the federal constitution entitled him to the appointment of
counsel. Less familiar is the epilogue to Gideon’s story: how

Fred Turner, the local lawyer appointed to represent Gideon at
his retrial, turned what had originally been a slam-dunk for the
prosecution into an acquittal.

The prosecution’s star witness Henry Cook was a young
snitch who was himself a potential suspect in the crime.
Turner familiarized himself with Cook in part by picking
pears with Cook’s mother before trial and talking to her about
her son. Turner’s intelligence gathering paid off in his cross-
examination of Cook, when he forced Cook to admit to lying
under oath at Gideon’s first trial. Turner’s preparation was
otherwise thorough.

For instance, a cab driver testified for the prosecution that,
after he drove Gideon downtown the morning of the crime,
Gideon instructed him: “If anyone asks you where you left me
off, you don’t know me; you haven’t seen me.” This testimony
was certainly inculpatory. But Turner knew his client well
enough to ask the driver on cross-examination why Gideon
had said this. The answer? “He had trouble with his wife.””

Beyond Gideon

Gideon was acquitted, and available evidence suggests
that he was wholly innocent of breaking into the poolhall.
Consequently, Turner’s enthusiastic representation of Gideon
rarely raises eyebrows. But we criminal-defense lawyers
only sometimes represent wholly innocent people. We often
represent people who are at least partially guilty. Of course,
what it means to be “guilty” is a complex question in itself.

Some of our clients are not guilty of any crime, but rather
are “guilty” of being social outliers. Some of our clients are
guilty as charged, but may be deserving of mercy. Some are
guilty of something, but not necessarily the crimes charged.
Some are guilty of prohibited physical acts, but did not possess
the required mental state, or were entrapped, or acted under
duress.

We make these perhaps obvious points to emphasize that
we are not “innocentrists,” i.e., those who believe that the
exoneration of innocents is the highest-ranking goal of defense
lawyers. We believe that a wrongful conviction is not only a
conviction of a person wholly innocent of any crime, but also
one that is for the wrong crime; that a wrongful sentence is one
that is too harsh despite the convicted person’s guilt; and that a
wrongful prosecution includes a factually defensible conviction
and sentence that was secured in a wrongful (unconstitutional
or unfair) manner. And we stand at the ready to defend even
the guiltiest clients with as much zeal as the law allows.

How and why have we dedicated ourselves to this task?
Numerous authors have discussed the philosophical
justifications for the zealous defense of guilty clients.?
Although these authors take myriad positions, two
complementary justifications for defense lawyering emerge
in the literature: the “client-centered justification” and the
“systemic justification.”

From a client-centered perspective, the zealous defense of
guilty persons is necessary as a recognition of every person’s
intrinsic worth as a complex human being. This view may



arise from religious principles or a philosophy of secular

humanism." It subscribes to the “dangerous philosophy of life”

that recognizes that criminal conduct may arise from mental
illness rather than evil intent." And it accepts as a given that,
regardless of culpability, everyone “has a natural, inalienable
right to be treated as a person.”"? From this perspective, we can
appreciate the defense lawyer’s representation of the “person,
not the conduct attributed to that person,” and we can accept
the lawyer’s undivided loyalty to the otherwise-ostracized
client as the necessary work of “giving voice to those who
would not otherwise be heard.”?

From a systemic perspective, the zealous defense of even
guilty persons is necessary to keep a powerful and sometimes
corrupt (or merely sloppy) government in check. Ensuring
the constitutional guarantees of procedural justice for all
increases public confidence in the system, enhances political
freedoms, decreases disobedience to law, and prevents the
conviction of innocents."* Thus, the defense lawyer’s role is
that of maximizing society’s interest in the fair administration
of justice, even if society’s interest in convicting the guilty
appears in individual cases to be thereby compromised.*®

As defense lawyers, we don’t think about these justifications
every day, but they motivate us over time, as do our egos, our
anger at injustice, our empathy, our heroic fantasies, and the
emotional satisfaction that comes with being a small source of
light in another person’s darkest hour.'® We relish performing
a complex role in a complex system, and, even when we can’t
share them, we are thankful for the stories our clients tell
us of their lives—stories that inform our understanding of
humanity.

The Dark Side of Defense Lawyering

Some may assume that, despite our lofty pronouncements to
the contrary, criminal-defense lawyers suffer from cognitive
dissonance when they represent guilty clients.”” But there are
far greater and more immediate burdens on criminal-defense
lawyers than the status of our clients. We recognize that the
justice system imposes burdens on all of its players, from the
police to prosecutors to judges.® That said, we hope you will
indulge us as we share some of the frustrations we feel are
unique to criminal-defense lawyering.

“How can you defend those people?” Criminal-defense
lawyers must field this question everywhere they go, from
cocktail hours to church socials to family reunions. As two
authors familiar with this burden have asked, “How many
times must we face this question and be forced to respond
with equanimity and charm? The presumption is that there is
something wrong with ‘those people’ and something wrong
with those of us who stand by their sides.”"

Popular distaste for our work is so strong that some public
defenders jokingly wear buttons or T-shirts that say: “Don’t tell
my mother I'm a public defender; she thinks I play piano in a
whorehouse.” Both public and private defenders who zealously
represent guilty clients are depicted on television and in the
movies as ethically shifty at best.?” And even when the media
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calls for public-defender funding, it makes no effort to recog-
nize the valiant defenders who do good work daily under near-
impossible conditions, instead describing defenders collectively
as apathetic, drug-addicted, meet-em-and-plead-"em potted
plants.”

Criminal-defense lawyers don’t fare much better in the Kan-
sas Legislature, which, in recent years, has passed a number of
laws that appear to reflect a belief that criminal-defense lawyers
are singularly untrustworthy. For instance, our kind are now
required to seek court permission before disclosing certain
evidence provided in discovery, including witness “identifiers,”
to our clients or “any other person.””

In other words, we may not share so much as a witness’s
address or phone number with a secretary, a paralegal, an
investigator, or an expert without first securing a court order.
No other category of Kansas lawyers — not prosecutors, and
not civil lawyers — must seek such permission. Singling out
criminal-defense lawyers in this way not only makes our jobs
harder, it “write[s] into law the unsavory presumption that
lawyers, usually considered trusted officers of the court, are
somehow less trustworthy if they represent a particular class of
clients.”*

Finally, no list of defender woes would be complete without
mentioning the problem of resources. Gideon’s promise of con-
stitutionally effective counsel for poor people accused of crime
simply cannot be met without adequate funding. In these
austere days, public defenders manage overwhelming caseloads
under increasing pressure to cut costs. And private lawyers
who take appointments are shamefully underpaid. Once fee
caps and overhead costs are taken into account, the earnings
for competently representing a criminal defendant by appoint-
ment in Kansas may run as low as minimum wage.

These conditions have serious results. Recent studies have
shown that “under-funding indigent defense does not save
the state money,” but rather increases court and incarceration
costs as well as wrongful convictions and disproportionate
sentences.”* Additionally, legislative demonstrations of distrust
chill defense lawyers from engaging in the legislative pro-
cess, despite the fact that defenders may be uniquely suited to
advise our lawmakers about the need, effectiveness, and cost of
justice-related legislation.

Lastly, conditions of parsimony and public reproach discour-
age new lawyers from becoming private or public defenders,
and causes burnout in current defense lawyers. These results
put the entire justice system at risk.” But a little respect, trust,
and funding goes a long way with criminal-defense lawyers,
and we are grateful to all of our colleagues who have given us
that and more.

Conclusion

How can we defend those people? “Those people” — our
clients — are the underdogs who energize and motivate us,
regardless of charge or culpability, from the innocent kid
whose “friends” duped him into carrying their pot in his car, to
the hard-boiled murderer whose mother still loves him (bless
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her heart). Life is messy, and we’re in the thick of it. How can
we defend the guilty? Perhaps the better question is “Why don’t
you defend the guilty?”*

Here is a thought experiment. Let us all close our eyes and
think back upon our lives. What is the worst thing I have ever
done? Cheated on a lover or spouse? Hit someone in anger?
Taken something that wasn’t mine? Gotten behind the wheel
after one or two or 10 too many? Let’s be honest with ourselves;
nobody’s listening. Now for the easy part. Is this awful act the
thing that defines us? Of course not. Even if we had no excuse
for our behavior, “each of us is more than the worst thing we
ever did.””” This is our bottom line; we have never met a cli-
ent for whom this wasn’t true. As the Bishop who sheltered
escaped-convict Jean Valjean in LEs MISERABLES taught us, no
person is beyond redemption.”® And thus that tenacious advo-
cacy that frustrates or puzzles you? We hope we never have to,
but should the need ever arise, we’ll give it to you or your loved
one too.
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