Criminal Law

Unraveling the Woolsack:

How to Recuse or Reverse a Biased Kansas Judge

“The more modern view recognizes the
possibility of human fallibility even in one
seated upon the woolsack....”?

There is nothing difficult about seek-
ing a judge’s recusal. The process re-
quires little more than an allegation of
bias and a request that the judge step
down. Seeking recusal is just one more
action that lawyers are sometimes
required to take to protect their clients.
And so why not seek recusal when
facing a biased judge—what’s the
worst thing that could happen?

Surely no Kansas judge would re-
spond as did the federal Rhode Island
judge who was so infuriated by a
recusal motion that he both initiated
disciplinary proceedings against the
moving lawyer and asked the United
States attorney to consider indicting
the lawyer for perjury.? Fortunately,
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and the integrity of our system for
administering justice.”?

Kansas law is similarly protective of
lawyers who seek recusal, directing
that “[n]o judge or court shall punish
for contempt anyone making, filing or
presenting the affidavit provided for
by [the recusal statute] or any motion
founded thereon.”*

Of course, statutory safeguards or
the anticipation of appellate vindica-
tion may be small comfort to the law-
yer going toe to toe with a vengeful
judge. Lawyers are understandably
reluctant when it comes to recusing
judges, often excusing their own inac-
tion on the theory that an unsuccessful
motion will anger the judge and do the
client (or, more likely, the lawyer!)
more harm than good. In response to
this reluctance, at least one author has
argued that lawyers have a duty
to the profession to seek recusal of bi-
ased judges, noting that “an institution
that cannot tolerate criticism is inher-
ently unhealthy. A lack of criticism
leads inevitably to distorted self-per-
ceptions. An institution that cannot
hear criticism will lose opportunities
to correct errors and improve, and will
never achieve its full potential.”

Even more importantly, as the First
Circuit emphasized in the Rhode Is-
land case, lawyers have a duty to their
clients to seek recusal of judges who
the lawyers suspect cannot grant their
clients a fair trial:

A motion to recuse a trial judge is
inherently offensive to the sitting
judge because it requires the moving
party to allege and substantiate bias
and prejudice—traits contrary to the
impartiality expected from a mortal
cloaked in judicial robe. Yet the fair



administration of justice requires that
lawyers challenge a judge’s purported
impartiality when facts arise which
suggest the judge has exhibited bias or
prejudice.®

Understanding this duty is easier
than carrying it out. On the assump-
tion that procedural knowledge begets
courage in litigation, the remainder of
this article will be dedicated to guid-
ing readers through the process of
recusing and reversing biased judges
in the Kansas state courts.

Judging the Judge

One of the tasks that should appear
on every lawyer’s trial-preparation
checklist is to investigate whether
there is any reason to remove the as-
signed judge from the case. Kansas
law directs that the judge “shall be
disqualified” if related by a certain
degree to an attorney or a party in a
case.” Additionally, the judge may be
disqualified if he or she was previ-
ously involved in the action as counsel
prior to becoming a judge; if he or she
is a material witness in the action; or if
he or she has a financial interest in the
case, an extrajudicial bias for or
against a party or counsel, or a bias for
or against one party’s cause.®

These statutory bases for disqualifi-
cation are consistent with the require-
ment of judicial impartiality demanded
by constitutional due-process prin-
ciples and the Judicial Code of Con-
duct.’ Claims of bias must be based on
“extrajudicial” evidence; claims based
on a judge’s prior adverse orders in
the case—even if erroneous—will not
be sufficient.”

An initial inquiry into a judge’s
background may be readily accom-
plished if counsel keeps track of local
judges’ affiliations and interests by
collecting biographies and articles
about the judges." Counsel might also
learn more about an assigned judge by
conducting online searches for articles
written by the judge and opinions
authored by the judge, originating
from the judge’s court, or listing the
judge’s name as attorney of record
before he or she ascended to the
bench. Counsel will want to consider
all of counsel’s own past dealings with
the judge, and should inquire of both
the client and significant witnesses

whether they have any history with
the judge.

Even if counsel’s initial inquiry re-
veals no grounds for disqualification,
it is counsel’s continuing duty to ob-
serve the judge throughout the pro-
ceedings for signs of bias that might
disqualify the judge from the case.

Invitation to Recuse

As soon as a basis for disqualifica-
tion is apparent and counsel or the
client “believes that the judge to
whom an action is assigned cannot
afford that party a fair trial in the ac-
tion,” counsel must comply with
K.S.A. 20-311d by filing a motion with
the target judge requesting a change of
judge.? The law directs that this initial
motion “shall not state the grounds for
the party’s or attorney’s belief,” and
there is no requirement that this mo-
tion be accompanied by an affidavit.”
The target judge is required to hear the
motion “promptly,” “informally,” and
“upon reasonable notice to all parties.”**

Timeliness when initiating a motion
for a change of judge is crucial. The
motion must be filed either within
seven days “after pretrial,” within
seven days “after receiving written
notice of the judge before whom the
case is to be heard,” or “as soon as
[counsel] becomes aware of the facts
giving rise to the challenge.”* Failure
to make a timely motion will be
deemed a waiver of the right to chal-
lenge the judge.'®

If the target judge grants the motion,
the chief administrative judge of the
district “shall” assign another judge to
the case.”

Ask and Ye Shall Receive

If the target judge denies the motion,
the next step is to seek an order of
recusal “immediately”*® from the chief
administrative judge of the district by
filing an affidavit pursuant to K.S.A.
20-311d(b). The Kansas Supreme
Court discussed the procedural re-
quirements for this step in detail in
Hulme v. Woleslagel," which, read in
conjunction with the current statute,
yields the following simple rules:

1. The affidavit must set forth with
specificity grounds giving “fair sup-
port” for recusal under one of the
bases set forth in the statute;

2. The affidavit must be signed by
either counsel or the client; and

3. The chief administrative judge (or
another non-target judge assigned for
this purpose) must determine only the
legal sufficiency of the affidavit, and
not the truth of the claims therein.

Since Hulme, the Kansas Court of
Appeals has announced one addi-
tional rule:

4. The judge determining the legal
sufficiency of the affidavit may con-
sider information external to the affi-
davit, with two caveats: First, the
external information may only be con-
sidered for the purpose of determin-
ing the legal sufficiency of the
affidavit, and not the truth of the
claims therein; second, the judge
should make a record of any external
information considered for the benefit
of the appellate courts.”

The standard for “legal sufficiency” is

whether the charge of lack of impar-
tiality is grounded on facts that would
create reasonable doubt concerning
the judge’s impartiality, not in the
mind of the judge himself, or even,
necessarily, in the mind of the litigant
filing the motion, but rather in the
mind of a reasonable person with
knowledge of all the circumstances.”!

If the affidavit is legally sufficient,
“the case shall be assigned to another
judge.”*

In addition to invoking the recusal
statute and filing an affidavit, counsel
might remind the chief judge in the
recusal motion that he or she has the
authority to assign a new judge to the
case even in the absence of cause for
recusal. The Judicial Reapportionment
Act directs that the chief judge “shall
have general control over the assign-
ment of cases within the district.”

To Mandamus or Not to Mandamus?

If the judge considering the affidavit
concludes that it is not legally suffi-
cient and that assigning another judge
is not otherwise warranted, the case
will likely be returned to the target
judge. At this point, counsel and the
client must decide between two
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courses of action: proceed to trial with
the target judge and appeal any ad-
verse result on grounds of failure to
recuse; or immediately seek an order
of mandamus directing recusal by
way of an original action in the Kansas
Supreme Court.* The Kansas appel-
late courts have never suggested that a
mandamus action is required to pre-
serve the recusal issue, and thus coun-
sel is free to choose whichever course
of action is consistent with the client’s
interests (i.e., a speedy but potentially
risky trial, or a delayed trial with one
more opportunity to secure the target
judge’s recusal).

Framing the Direct Appeal

If the client bypasses mandamus
and loses at trial, the recusal issue can
be raised on direct appeal. Framing
the issue carefully on appeal is just as
crucial as following the correct proce-
dural steps in the district court. The
issue might be framed as a due-pro-
cess constitutional claim (i.e., the
appellant’s trial by a biased judge vio-
lated due process) or as a simple statu-
tory claim (i.e., the administrative
judge’s rejection of the appellant’s
legally sufficient affidavit violated the
recusal statute).

Each type of claim has its own ad-
vantages. A constitutional claim may
be necessary in a criminal case to “fed-
eralize” the issue in the event collat-
eral review by the federal courts
becomes necessary. A constitutional
claim may also improve the appellant’s
chances for reversal if counsel failed to
follow the statutory procedure in the
district court.” But a constitutional
claim may prove more difficult to win
than a simple statutory claim, as will
be illustrated below.

Statutory Claims

In State v. Clothier,?® the defendant
followed the statutory procedure for
recusal in the district court. The target
judge in Clothier had indicated prior to
a hearing on a motion to modify the
defendant’s sentence that he had al-
ready decided to deny the defendant’s
motion because he felt other judges
had inappropriately “coddled” the
defendant in prior cases.” The defen-
dant had then filed an affidavit pursu-
ant to the recusal statute, and the
judge assigned to consider the affida-
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vit denied the defendant’s recusal re-
quest.®

On review, the Court of Appeals
undertook a purely statutory analysis
of the defendant’s recusal claim.? The
court concluded that the allegations in
the affidavit “create[d] a reasonable
doubt concerning the judge’s impar-
tiality in the mind of a reasonable per-
son,” and that the affidavit was
therefore legally sufficient.** The court
reversed the order on the defendant’s
affidavit and remanded the case with
directions for a new hearing on the
defendant’s motion to modify before a
different judge.”

The strictness with which the Kan-
sas Courts have interpreted the
recusal statute is even more apparent
in Carpenter v. State. In Carpenter, the
State appealed a district court order
under K.S.A. 60-1507 overturning the
petitioner’s second-degree murder
conviction and granting him a new
trial. The original judge assigned to
hear the petition had denied relief, and
the order appealed from was entered
by another judge after the petitioner
successfully recused the original judge
under K.S.A. 20-311d.

On review, the Kansas Supreme
Court concluded that the affidavit in
support of recusal was untimely as to
one basis for recusal and legally insuf-
ficient as to the other. In a ruling sug-
gesting that a party opposing recusal
has statutory rights as strong as the
party seeking recusal, the Court va-
cated the order reversing the
petitioner’s conviction and remanded
the case to the original judge with in-
structions to “proceed from the stage
of litigation existing when [the origi-
nal judge] was disqualified.”*

Constitutional Claims

Constitutional recusal claims are
usually more difficult to win on ap-
peal. In State v. Alderson,* the defen-
dant was convicted by a jury of
felony-murder and aggravated bat-
tery, and appealed his convictions on
grounds that the judge was biased and
should have recused himself. The trial
judge had revealed to the parties the
day before trial that the car involved in
the crimes “belonged to the judge’s
brother and was stolen from the
judge’s father’s home.”*

Noting that the defendant had not

sought recusal under K.S.A. 20-311d,
the Kansas Supreme Court reviewed
the judge’s failure to recuse himself
from the trial under the constitutional
due-process standard.* Under this
standard, the Court required not
merely a showing that the judge
should have recused himself because
of “reasonable doubt concerning the
judge’s impartiality” (i.e., potential
bias—the statutory recusal standard
applied in Clothier), but a heightened
showing of “actual bias or prejudice.”*
The defendant could not meet this
difficult standard, and the Court af-
firmed his convictions.* *

The more difficult due-process stan-
dard invoked in Alderson was pre-
mised in part upon the fact that “it
was the jury which convicted the de-
fendant, not the judge.”* But the de-
fendant raised a judicial-bias claim to
challenge his sentence as well, and the
Court applied a standard more akin to
the statutory standard to grant the
defendant relief on that claim:

Simply stated, a majority of this court
is of the opinion that a reasonable
person having full knowledge of the
facts would reasonably question the
impartiality of the judge if the judge
was about to sentence a defendant
when the judge’s brother was the
victim of a theft involving the defen-
dant being sentenced. We do not
question the trial judge’s actual im-
partiality in this case. Nor do we ques-
tion the sentence imposed as being
unduly harsh. It may well be that a
different judge will impose the same
sentence. What we do question is the
public perception of impartiality. It is
vital to the legal system that the public
perceive the system as impartial. The
majority of this court is of the opinion
areasonable person with knowledge
of all the facts would have reasonable
doubt as to the judge’s impartiality.
We therefore vacate the sentence and
remand the case to the trial court for
resentencing by a different judge.*

It would thus appear less important
for appellate purposes to follow the
statutory procedure for recusing a
judge from non-jury proceedings such
as motions, bench trials, sentencing
hearings, and post-judgment proceed-
ings. But given the appellate courts’



demonstrated preference for statutory
compliance, there is no reason to take
the risk of not proceeding under the
statute at the first opportunity.

Prejudice & Judicial-Misconduct
Claims

One last mistake counsel should
avoid on appeal is mischaracterizing a
recusal claim as a judicial-misconduct
claim. The standard for judicial-mis-
conduct claims obligates the appellant
to show both that there was an error in
the district court and that the error
prejudiced the appellant.? In contrast,
recusal claims—whether statutory or
constitutional—are claims of struc-
tural error: Once the appellant demon-
strates that the judge below was
biased (potentially or actually, de-
pending on the standard), the ruling
below is per se reversible.*

While some types of judicial miscon-
duct will merit reversal under the er-
ror / prejudice standard and without
reference to recusal standards,* other
types of misconduct may only merit
reversal if the misconduct is properly
characterized as evidence of bias ne-
cessitating recusal—a claim requiring
no proof of prejudice.®

Conclusion

United States Supreme Court Justice
Scalia recently reminded us that our
judicial system was built on the Fram-
ers’ understanding that “judges, like
other government officers, could not
always be trusted to safeguard the
rights of the people.”* Challenging a
judge’s trustworthiness by way of a
recusal motion is no different from
challenging a witness’ trustworthiness
by way of cross-examination: Both are
time-honored duties of lawyers to
their clients. Counsel will be success-
ful in carrying out the duty to seek
recusal by being alert for signs of bias,
complying with the recusal statute,
and carefully framing the recusal issue
on appeal. O
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