Criminal Law

Ain’t Misbehavin’? Think Again
Identifying Ten Improper Prosecutorial Arguments in Criminal Cases
By Daniel E. Monnat and Paige A. Nichols
“Think about how you would feel if
what happened to this woman happened to you. The defendant lied about
it, and then his lawyer used a common
defense tactic—smearing the victim—
to distract you from his client’s behavior and lies. We can’t tolerate this kind
of behavior in our community. It is your
duty to end it right here, by returning a
guilty verdict.”
Can you pick out at least four potentially reversible errors in this sample
closing argument?
Prosecutorial misconduct during
closing argument has recently led to
the reversal of several Kansas convictions for crimes ranging from simple
drug offenses to first-degree murder.1
The Kansas appellate courts have become so determined to curtail improper closing arguments that—after
years of refusing to consider misconduct to which there was no objection
at trial—they have now adopted a
“plain error” test that allows appellate
review of the worst sorts of miscon-

duct even in the absence of a contemporaneous objection. This approach
places the onus on trial judges to sua
sponte “intervene where a prosecutor’s
comments amount to a constitutional
violation or are so gross and flagrant
that they impermissibly infringe upon
a defendant’s constitutional right to a
fair trial.”2
Given our appellate courts’ current
interest in tackling the problem of
closing argument misconduct, it seems
an appropriate time for those of us
who litigate or preside over criminal
cases at the trial level to re-educate
ourselves about what types of arguments are improper. Fair trials can
only be ensured at this level if practitioners avoid misconduct in the first
place (the prosecutor’s duty3 ), call
attention to it immediately (defense
counsel’s duty4), and/or cure it when
it arises (the trial judge’s duty5).
While the recent Kansas cases have
underscored the dangers of a few important categories of misconduct, they
come nowhere near covering the
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gamut of improper argument. This
article also does not purport to offer an
exhaustive enumeration or analysis of
all categories of closing argument misconduct. Instead, what follows will be
a quick listing of the five most readily
recognizable types of misconduct, and
then a slightly more detailed review of
five subtler areas that are easily overlooked or that have not yet been addressed extensively by the Kansas
appellate courts.

Elementary Misconduct
The following five arguments are
perhaps the most common and most
easily recognizable categories of closing argument misconduct:
1. Statements of personal opinions or
beliefs, including comments either bolstering the credibility of the state’s witnesses
or impugning the credibility of the defendant, defense counsel and/or the defense
witnesses.6
2. References to facts not in evidence.7
3. Comments on the defendant’s invocation of rights, failure to testify at trial, or
failure to present evidence.8
4. Inflammatory comments, such as
name-calling and scare-tactics.9
5. Sympathy-begging comments, such
as the “Golden Rule” argument, which
asks jurors to put themselves in the
victim’s shoes.10

Distorting the Burden of Proof
6. Arguments that the jury cannot
acquit unless it finds that the state’s
witnesses (whether law enforcement,
expert witnesses, third-party eye witnesses or victims) were lying or mistaken.
It does not appear that the Kansas
courts have considered arguments like
Journal of the Kansas Trial Lawyers Association 1

this in any detail before. Other jurisdictions have considered
such arguments and have strongly condemned them. For
example, the Court of Appeals of Washington reversed two
rape convictions because of this sort of argument in State v.
Fleming.11 The prosecutor there had argued in closing: “[F]or
you to find the defendants…not guilty of the crime of rape
in the second degree…you would have to find either that
[D.S.] has lied about what occurred in that bedroom or that
she was confused; essentially that she fantasized what occurred back in that bedroom.”12
The appellate court explained that this argument misstated the jury’s role as well as the state’s burden of proof:
This court has repeatedly held that it is misconduct for a prosecutor to argue that in order to acquit a defendant, the jury
must find that the State’s witnesses are either lying or mistaken…. The prosecutor’s argument misstated the law and
misrepresented both the role of the jury and the burden of
proof. The jury would not have had to find that D.S. was mistaken or lying in order to acquit; instead, it was required to
acquit unless it had an abiding conviction in the truth of her
testimony. Thus, if the jury were unsure whether D.S. was
telling the truth, or unsure of her ability to accurately recall
and recount what happened in light of her level of intoxication on the night in question, it was required to acquit. In neither of these instances would the jury also have to find that
D.S. was lying or mistaken, in order to acquit.13
7. Arguments that the jury must convict if it finds that the defendant lied while testifying.
Although the Kansas Supreme Court’s opinion in State v.
Pabst14 has been most often cited for the proposition that a
prosecutor may not call the defendant a liar, the Court also
reversed Pabst’s conviction because the prosecutor argued:
“[I]f you don’t believe [the defendant’s testimony], then he’s
guilty.”15 The Court explained that this argument misstated
both the jury’s duty and the State’s burden:
…The prosecutor’s remark was improper. It is the State’s burden to prove beyond a reasonable doubt that the defendant is
guilty of the crime charged…. If a jury disbelieves a testifying
defendant’s testimony, that is insufficient to meet the State’s
burden…. The important point is, if the jury did not believe
Pabst, that was not enough to convict him of premeditated
first-degree murder. The jury had to conclude that the State’s
evidence proved Pabst guilty of premeditated first-degree
murder beyond a reasonable doubt.16

Denigrating Defense Tactics
8. Arguments generally attacking the defendant’s theory, i.e.,
calling it “just another defense tactic.”
This sort of argument denigrates the defendant’s constitutional rights both to counsel and to present a defense. A
number of jurisdictions have reversed convictions obtained
in the face of this category of misconduct. For example, in
State v. Salitros,17 the Minnesota Supreme Court held that the
following general attack on the defense theory contributed
to reversible error:
Now there’s another real common defense tactic that is used
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over and over in criminal trials …. What do you typically hear
about a rape case? You hear about the defense attorney putting the victim on trial. They do that because they focus the
attention away from the client, what the client did, and focus
the attention on what the victim did.18
The Court explained why this argument was improper as
follows:
[I]n a number of cases we have cautioned prosecutors against
generally belittling a particular defense in the abstract, as by
saying, e.g., ‘That’s the sort of defense that defendants raise
when nothing else will work.’… It is clearly improper for a
prosecutor to suggest that the arguments of defense counsel
are part of some sort of syndrome of standard arguments that
one finds defense counsel making in “cases of this sort.”19
The Ohio Court of Appeals reversed aggravated murder
and burglary convictions on similar grounds in State v.
Hart.20 There, the prosecutor’s improper summation included an attack on the defense lawyer’s “whole method of
operation. Crank up the fog machine. Let’s try and conjure
up a reasonable doubt.”21 The appellate court strongly condemned the argument as a denigration of both the role of
defense counsel and the defendant’s right to draw conclusions from the evidence in support of his theory of defense:
…A prosecutor may argue and argue ardently that the evidence does not support the conclusion postulated by defense
counsel. A prosecutor may not, however, denigrate the role of
defense counsel by injecting his personal frustration with
defense tactics.…The prosecutor was not entitled to employ
rebuttal argument to denigrate the role of defense counsel and
to insinuate to the jury that [the defendant] and his counsel,
by exercising their right to suggest what conclusions may or
may not have been drawn from the evidence found at trial,
were seeking to hide the truth.22

Misstating the Jury’s Responsibility
9. Comments minimizing the jury’s responsibility by reference
to the appellate process.
Prosecutors may not downplay the jurors’ duty by telling
them that their decision is not final. In Stone v. State,23 the
Texas Court of Appeals reversed a murder conviction because the prosecutor improperly argued to the jury that
“when and if you find this man not guilty [sic], the case gets
appealed.”24 The court explained that “[t]he error made by
the prosecutor was manifestly improper, and was calculated
to give, and probably did give, the impression to the jury
that if it made a mistake in convicting appellant, a higher
court would correct the error.”25
Similarly, in State v. Thomas,26 the South Carolina Supreme
Court reversed a conviction for armed robbery and aggravated assault and battery because the prosecutor told the
jury during closing argument that an appellate court would
review their decision. The court cautioned that “arguments
of this kind can rarely be harmless.”27
10. Arguments overstating the jury’s duty by calling upon it to
render law enforcement or send a message to the community.

Prosecutors commit misconduct when they “divert the
jury from its duty to decide the case on the evidence, by
injecting issues broader than the guilt or innocence of the
accused…or by making predictions of the consequences of
the jury’s verdict.”28 Prosecutors should thus refrain from
defining the jury’s duty over-broadly, as though the jurors
are the sole guardians of the law in their community. Consistent with this rule, the Kansas Supreme Court found the
following argument to be plain error necessitating reversal:
You know, they say all the time that our police department
enforces our laws in this country, that’s not true. It’s you guys.
We have people in Topeka that make our laws, we have
people in my office that prosecute them, but you all have the
job of enforcing them. You all can find that he committed
these crimes and hold him responsible for them. We cannot
tolerate this kind of drug use in our community, especially
when a person dies. You have to find him guilty.29
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The Court emphasized that this argument diverted the
jury from its real duty—to determine whether the State
proved that the defendant had committed the charged offenses—because it was on “grounds completely unrelated
to the question the jury should have considered.”30 Pleas to
the jury to reach a verdict that will “send a message” to the
community are likewise improper.31

Conclusion
As noted above, this list is certainly not exhaustive. However, it is offered in hopes that it might serve as a beginning
checklist for curbing closing argument misconduct at the
trial level. The Kansas appellate courts have made it clear
that the burden of curbing misconduct lies not only with
prosecutors themselves, but also with defense counsel and
trial judges. Reminding ourselves of what arguments
constitute misconduct is the first step toward fulfilling
that duty.32 ❖
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