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[GJiven the right research and arguments, a Kansas

court will one day recognize the differences between

the state and federal confrontation clauses, and

conclude that the Kansas clause is more protective.

Editor’s note: This is part 2 of The
Loneliness of the Kansas Constitution.
In part 1, published in the September
2010 Journal, the authors encouraged
litigants and the courts to adopt a more
robust independent state-constitutional
jurisprudence. In this installment, they
walk readers through the process of
constructing a state constitutional argu-
ment.

Introduction

Your client’s criminal trial is pending
and the prosecutor has notified you
that she intends to obscure the face
of an important witness at trial, or
to present the testimony of a child
complainant or a laboratory technician
via closed-circuit television or Internet-
based videoconferencing. You have
read the federal cases, and you are not
sure whether you can win a federal
constitutional argument that trial
testimony, by an obscured or remote
witness, would violate your client’s Sixth
Amendment confrontation rights. But
what about the Kansas constitution?

Might you make an alternative
argument that the confrontation clause
in the Kansas Bill of Rights is even more
protective of face-to-face, unobscured,

in-the-same-room-as-the-accused
cross-examination than its federal
counterpart? This article will suggest

a few ways a lawyer might go about
answering that question and presenting
the state constitutional claim to a
Kansas court.

Admittedly, the Kansas appellate
courts have previously assumed that
state and federal confrontation rights
are coextensive.' But we believe that
given the right research and arguments,
a Kansas court will one day recognize
the differences between the state and
federal confrontation clauses, and
conclude that the Kansas clause is more
protective.> And while we focus here on
the Kansas confrontation clause, our
hope is to inspire similar research into
the meaning and independent force
of whichever Kansas constitutional
provision may be relevant in your case.

Text

The starting point for any
constitutional analysis is, of course,
the text of the provision at issue.
While a textual difference is not
necessary to justify reading a state
constitution differently from the federal
constitution,’ it certainly helps. The
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Kansas Bill of Rights § 10

Sixth Amendment

“In all prosecutions, the accused shall be
allowed . . . to meet the witness face to
face.”

“In all criminal prosecutions, the accused
shall enjoy the right . . . to be confronted
with the witnesses against him.”

text of the confrontation clause in the
Kansas Bill of Rights differs from its
federal counterpart in one essential way.
It guarantees not just confrontation, but
“face to face” confrontation (see table
above).

Whether this difference matters
depends in part on how the United
States Supreme Court has interpreted
the federal right. If the Sixth
Amendment were viewed as implicitly
guaranteeing face-to-face confrontation,
then it would be harder (although not
at all impossible) to argue that the
Kansas constitution’s explicit guarantee
weighed in favor of interpreting the
state provision more protectively.

But the High Court has declared

that the Sixth Amendment expresses
only a “preference” for face-to-face
confrontation, subject to exceptions in
certain cases.* Given the plain language
of the Kansas provision, we can argue
that the Kansas framers intended not
simply to prefer, but rather to guarantee
a certain manner of confrontation. And
thus our textual reading suggests that—
unlike the federal constitution—the
Kansas constitution protects face-to-face
confrontation rights without exception.

Kansas history

Why did the Kansas framers adopt the
“face to face” language in Section Ten,
instead of simply adopting the language
of the Sixth Amendment? It would
strengthen our argument if we had
evidence that the framers deliberately
rejected the federal language for fear
that it was underprotective. Few of us
have the training or patience to perform
such historical research. Fortunately,
many resources are now available online
from, among other collections, the
Kansas Historical Society.> A day or two
spent following links from the KHS site
can be quite fascinating and rewarding.
For instance, we can quickly learn that

one of the rejected Kansas constitutions,
Lecompton (the second constitution),
which would have followed the

federal proslavery example, included

a confrontation clause similar to the
federal clause. But the face-to-face
guarantee appeared in both the Topeka
constitution (the first constitution) and
the Wyandotte constitution (the final
constitution).’

This discovery raises the question why,
after the Lecompton drafters introduced
the federal-like confrontation language,
Kansans ultimately rejected that
language in favor of an explicit face-to-
face guarantee? Was this simply part of
a wholesale rejection of the Lecompton
proslavery constitution? Or did it arise
from a more specific concern about
confrontation rights?

In hopes of answering this
question, we might turn to the Kansas
Constitutional Convention (a reprint
of the Wyandotte Constitutional
Convention’s proceedings and debates),
which is now available online in a
searchable pdf format.? Unfortunately,
searches of the entire 771-page
document for instances of “face to face,”
“the accused shall be allowed,” and
“confronted with the witnesses” shed
no light on the subject. There appear to
have been no recorded discussions of the
confrontation clause or mention of the
Lecompton (or federal) confrontation
language.

Without more in-depth historical
research (which may or may not be
fruitful), our best historical argument
appears to be that Kansans were clearly
familiar with the federal language, and
yet adopted a confrontation clause that
on its face appears more protective. Had
our founders wished to align the Kansas
clause with the federal one, they could
easily have adopted the Lecompton
language in the Wyandotte constitution.
And we have learned one other useful

thing: The historical record we have
reviewed thus far does not contain any
evidence conflicting with our theory that
the Kansas confrontation clause should
be read independently of, and as more
protective than, its federal counterpart.

Kansas cases

As was pointed out in Part I of this
article, the Kansas Supreme Court
only began interpreting the Kansas
constitution in lockstep with the federal
constitution after the 1960s—that is,
after the United States Supreme Court
began to hold that states were bound by
selected provisions of the federal Bill
of Rights.’” This pattern holds true as to
the confrontation clause. In 1965, the
United States Supreme Court decided
Pointer v. Texas, holding that the Sixth
Amendment’s confrontation guarantee
“is to be enforced against the States
under the Fourteenth Amendment
according to the same standards that
protect those personal rights against
federal encroachment.””

Of course, the Pointer court said
nothing about how the Kansas (or any
other state’s) confrontation clause was
to be enforced. Nonetheless, not long
after Pointer, the Kansas Supreme Court
began interpreting the two clauses in
lockstep, and eventually our Court of
Appeals concluded that our explicit
“face to face” guarantee was subject
to the same exceptions as the federal
implicit “face to face” preference."

How might the Kansas confrontation
clause have evolved absent this federal
influence? A Westlaw search for “face
to face” in Kansas cases predating
Pointer finds no hint of anything but
an absolutist position when it came
to the “face to face” requirement. In
other words, confrontation—when it
was required—had to be conducted in
the defendant’s physical presence. One
case expressing this position is State v.
Tomblin, decided in 1897."

Defendant Tomblin was charged
with financial crimes, and his lawyer
deposed an out-of-state witness before
trial. The trial court allowed the State
to introduce the deposition at trial. On
appeal, the Kansas Supreme Court held
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that admission of the deposition violated
Tomblin’s state constitutional right to
confrontation. The Court noted that

the defendant had not been “personally
present” during the deposition, and
concluded that even though he “had
caused the deposition to be taken...

he still had the right to insist on
confronting every witness who should
testify against him at the trial, face to
face. This constitutional guaranty is one
of the most important safeguards to the
citizen when charged with crime, and
no court has any right to abridge or deny
it.”1?

What, exactly, did “face to
face” mean in 1859?

We have assumed so far that face-
to-face has a certain meaning: within
a reasonable visual proximity, facing
each other openly, while physically
present in the same space. It is a type of
confrontation that by definition cannot
be satisfied when the witness’ actual face
is obscured or not even in the room.
But words and phrases can change over
time, and so at some point we may wish
to confirm what the phrase meant when
the Kansas framers adopted it.

For this project, we might turn
to online sources like OneLook and
Bartleby.com.' OneLook is a one-stop
search engine that will, according to
the site, look for a word or phrase in
1,062 indexed dictionaries. A search for
“face to face” yields results in several
modern dictionaries and one result
in a dictionary published somewhat
contemporaneously with the adoption
of the Kansas constitution. The 1898
DICTIONARY OF PHRASE & FABLE defines
“face to face” exactly as we understand
it today: “In the immediate presence of
each other; two or more persons facing
each other. To accuse another ‘face to
face’ means not ‘behind his back’ or in
his absence, but while present.”’

Bartleby.com, an Internet publisher
of “literature, reference and verse,”
is another useful source. Here one
can discover many mid-1800 literary
instances of “face to face,” including
at least two appearances in DAVID
CoPPERFIELD (originally published in

1850), both times to mean nothing less
than in each other’s physical presence—
literally face to face.'s

Will this research make a difference to
the outcome of the argument? Perhaps
not, but at least we are better prepared
to respond if our opponent questions the
historical meaning of the phrase.”

Other states

Kansas is not the only state whose
confrontation clause appears to be
more protective than the federal
clause. By one author’s count, there
are eighteen other states whose
constitutions explicitly guarantee (or
at one time guaranteed) “face to face”
confrontation.'® The courts of several
of those states have held that, at least in
some contexts, this textual difference
merits viewing the state constitution
both separately and more protectively.”
The Kansas courts often look to other
states for persuasive authority, and
we should not hesitate to invoke the
helpful opinions of courts interpreting
constitutional language similar to our
own.

Public policy

No matter how strong a constitutional
argument is textually, historically, or
jurisprudentially, no court will wish
to adopt it if it appears contrary to
the public interest. Many state courts
take public-policy arguments into
account when interpreting their state
constitution.?” In our case, those
arguments might include both the
benefits of face-to-face confrontation
and the absence of any risks that can
reasonably be said to outweigh the
imperative of the state constitutional
right.

The benefits of literal face-to-face
confrontation have been recited many
times but bear repeating. As the
Massachusetts Supreme Court has said
(explaining the value of that state’s “face
to face” guarantee): “The witness who
faces the accused and yet does not look
him in the eye when he accuses him may
thereby cast doubt on the truth of the
accusation.”!

United States Supreme Court Justice

Scalia has likewise emphasized that the
“very object” of confrontation “is to
place the witness under the sometimes
hostile glare of the defendant. That face-
to-face presence may, unfortunately,
upset the truthful rape victim or abused
child; but by the same token it may
confound and undo the false accuser, or
reveal the child coached by a malevolent
adult.”

Objections to face-to-face
confrontation can easily be predicted
and rebutted. For instance, we can
anticipate an argument that requiring
state laboratory analysts to appear live
in court rather than by videoconference
will place too heavy a burden on the
state. Our response to that claim might
be to search for other states in which
those analysts are made by statute or
court decision to appear live, and to
show that “there is no evidence that
the criminal justice system has ground
to a halt” in those jurisdictions.”
Additionally, it is not clear what is so
unique about analysts. If they may
appear at trial by videoconference,
why not police officers, eyewitnesses,
and even the complainants themselves,
until we are conducting entire trials
by Skype?** This sort of slippery-slope
argument may help demonstrate the
folly of creating classes of witnesses
who are exempt from face-to-face
confrontation.”

Another objection we can anticipate
is that young complainants will
suffer psychological trauma if made
to testify in the same room as the
accused. Rebutting this argument may
at first blush seem difficult (or simply
distasteful). But if we are bold enough to
question the premise, we may discover
that it’s simply not true. Our own
experiences tell us that young children
can be prepared to testify competently
in a criminal trial, and our research
confirms that their experience doing so
is not necessarily damaging, and may in
fact be therapeutic.?®

In making this argument, we might
also suggest alternative procedures that
will help protect the young witness
without depriving the defendant of
face-to-face confrontation. “By way



of example, a judge may require that
the environment in which a witness
is to give testimony be made less
formal and intimidating, and that,
before and after testimony is given,
appropriate courtsupervised counselling
service be made available to a witness
demonstrably in need of such help.”?’
As the above examples suggest,
policy arguments often rely on surveys,
statistical research, and social science.
These arguments might be better
developed in an amicus brief by a
willing scholar or organization with
relevant knowledge and access to
the supporting research. The Kansas
courts have traditionally welcomed
amicus briefs,” and we should consider
recruiting appropriate amici as part of
our constitutional-litigation strategy.

Conclusion

Constructing a state constitutional
argument requires a great deal of
creative research and advocacy.
Because our courts are so entrenched
in the lockstep approach, we first
have to convince them that the
Kansas constitution is worthy of their
independent attention.” We then
must be prepared to address what our
constitution says, what that language
means, and how and why it should be
interpreted in our client’s favor. While
some research avenues may be more
fruitful for some claims than for others,
we hope that the above tools will help
counsel begin to lay the groundwork for
a strong argument. It is, after all, our
duty to help our courts see the Kansas
constitutional light: “The imaginative
lawyer is still the fountainhead of our
finest jurisprudence.”®
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