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Introduction

Lies are in the news these days —
not only because this is an election year,
but also because as this article goes to
print the United States Supreme Court
is poised to decide whether Congress
can constitutionally criminalize lying
about military honors.! The proponents
of the Stolen Valor Act have argued that
such lies sow confusion about military
standards and undermine the integrity
and public reputation of the military
honors system.?

While concerns about damage to
a revered system may or may not be
adequate to criminalize lying, they are
certainly adequate to discourage lying,
especially when that system is the justice
system, and the liars are police officers.

This article will explore the ways in
which police lies are tolerated — even
encouraged — within the justice system,
discuss the harm that comes from those
lies, and suggest actions that courts,
litigators and legislators can and should
take to curb those lies.

Do Police Officers Really Lie?
Even in Kansas?

Police officers themselves will readily
admit that they lie to suspects and the
general public in the course of under-
cover operations during which police
take on false identities and otherwise
engage in faux criminal theatrics.

These lies allow the police to secretly
engage in seamy underworld conduct,
from receiving lap dances at strip
clubs,’ to soliciting illegal sex on the
Internet,* to manufacturing and

distributing dangerous drugs.’ Police
also resort to fabrication as a means of
inducing a suspect to confess or consent
to a search.

One of the most widely cited treatises
on confessions and interrogations pro-
motes this category of lying as a legiti-
mate police investigation tactic, stating
summarily that “it is generally accept-
able to verbally lie about evidence con-
necting a suspect to a crime.” Kansas
police officers frequently use this tactic.”

Unfortunately, police officers too
often also lie while under oath. Such lies
have been well documented in judicial
findings, jury verdicts and empirical
studies.® We proud Kansans may like
to think that our fair state is surely free
of such big-city-style corruption. And
yet, as illustrated in the below endnote,
judges have found that even Kansas law
enforcement officers lie under oath.’

From the humble traffic cop who lies
at a suppression hearing about why he
pulled a motorist over' to the high-level
state and federal agents who lie under
oath to cover up a colleague’s violent or
otherwise unlawful conduct," sworn
police lies infect the Kansas justice
system.

Aren’t Some Police Lies “Good
Lies”?

Our justice system has long embraced
the first two types of police lies de-
scribed above. The Kansas courts have
called undercover lies “necessary and le-
gal,” and “good police work;”'? likewise,
our courts have found interrogation lies
to be “clearly in the interest of the State



in conducting a thorough and accurate
investigation.” These police lies are so
prevalent that we rarely think to ques-

tion their appropriateness.

Even those who abhor police lies
under oath believe that the police can,
with a bit of prodding, be trusted to tell
only “good lies” in the field." And yet,
given the evidence that police do lie
under oath, one has to wonder: Does the
acceptance of frequent lying in the field
have a spillover effect into the court-
room? Can an officer who is trained to
live a lie during an undercover operation
fairly be expected to turn oft the duplic-
ity spigot upon crossing the threshold
into the courtroom?

As one former Assistant United States
Attorney has cautioned, when police
officers are encouraged to believe that
their investigatory lies are “for the pub-
lic good,” that justification “may readily
transfer to other lies,” including lies
under oath:

The inherent problem with lying for
the public good is that people who be-
lieve their entire work is for the public
good, as police officers do and should,
may use this rationale to justify any
and all lies that they tell.”

In other words, police officers may
come to believe that if it’s okay to lie in
the field to catch a crook, it must also
be okay to lie in the courtroom to catch
a crook—or at least to convict the guy
whom officers think is a crook.

This problem is reason enough to ask:
Is the “public good” really furthered by a
justice system built on police lies of any
sort?

Rethinking “Good” Police Lies
Once-popular images of honest police
officers are now considered naive and
quaint—just ask Sheriff Andy Taylor of
The Andy Griffith Show or Officer Clem-
mons, the singing policeman in Mr.
Rogers’ Neighborhood. Today, the public
understands that police officers lie.
Unfortunately, this understanding
makes people wary of police and ulti-
mately hurts the police function.
“[P]olice need community help in main-
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taining social order.”'® When the public’s
perception of police honesty decreases,
so does its willingness to cooperate with
the police. A lack of trust between the
public and the police may even contrib-
ute to a more general disrespect for the
law."”

Sustained undercover lies can be par-
ticularly harmful, as they place officers
in unsavory and psychologically taxing
positions.'® The extensive lies necessary
to carry out this work desensitize those
who perform it with “a morally numb-
ing, contagious quality.””

Additionally, the details of undercover
work are rarely recorded or disclosed for
examination by anyone outside of law
enforcement. With no requirement of
a warrant or even reasonable suspicion
to initiate an undercover investigation,
undercover lies receive the least judicial
and public oversight of all police func-
tions.”® This lack of transparency and
accountability renders undercover lies
uniquely anti-democratic.”

Interrogation lies may also cause more
harm than good. Most importantly, this
tactic contributes to false confessions,
which in turn contribute to wrongful
convictions.”? Wrongful convictions
hurt more than just the convicted inno-
cent; they leave the guilty party at large,
thereby putting the greater public at
risk should the criminal strike again.

Supporters of the status quo may
shrug and say that despite the harms
caused by police lies, they are a nec-
essary part of police work. But it is
difficult to find empirical evidence to
support this assumption. Given the
costs and unpredictability of undercover
operations, some critics have questioned
their presumed efficacy.”

They point to European democracies,
which have not always found it neces-
sary to embrace such tactics.** In the
Netherlands, for instance, undercover
ruses are rarely resorted to, in part
because “some public prosecutors view
undercover operations as a very invasive
and drastic method of investigation that
is only to be used as a last resort.” And
the proposition that lies are necessary to
extract (true) confessions is even more
questionable.?

Notwithstanding these concerns, this
article is not a call to end all police lies
in the field. The authors recognize that
this is unlikely and perhaps even un-
desirable, and that “[c]overt operations
will undoubtedly persist regardless of
academic criticism.””’ Rather, this article
is a call to skepticism about the value of
police lies, and the tolerance with which
we in the justice system view them.

If judges, litigators, and legislators
can nudge the police toward a stronger
culture of honesty in the field, then
perhaps we can better rely on them to
maintain honesty in the courtroom —

a result surely desirable by everyone
interested in criminal justice for all
Kansans.

Curbing Police Lies

There are many ways in which favor-
ing police honesty over police deception
might reduce the landscape of police
lies, including the following:

Courts: Err in support of police hon-

esty when applying the law; take police

lies into account when evaluating
police credibility.

When the public’s
perception of police
honesty decreases,

so does its willingness
to cooperate with

the police. A lack of
trust between

the public and the
police may even
contribute to a more
general disrespect for
the law."”
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Courts “have great latitude within
which to end police lying™® — if only
they use the tools allotted to them. The
legal defenses of entrapment and outra-
geous governmental conduct were devel-
oped to guard against the most coercive
and scandalous types of undercover lies,
but these defenses have come to be inter-
preted so narrowly that their deterrent
effect is nearly nugatory.”

Likewise, the exclusionary rule is
meant to deter the police from using
overly coercive lies to induce confes-
sions and consents, and yet the Kansas
Supreme Court has repeatedly held that
“deceptive interrogation techniques
alone do not establish coercion.”®

Courts with an interest in curbing
police lies should exercise their discre-
tion to impose the prophylactic mea-
sures of suppression, dismissal, and
acquittal in cases arising from coercive
or otherwise unfair police deception.!

Courts should also take police lies
into account when assessing officer cred-
ibility both during pretrial hearings and
at trial. For instance, when an officer
has demonstrated a willingness to lie in
the field to catch a crook, courts should
question closely their willingness to lie
on the stand to ensure that presumed
crook’s conviction.*

Finally, courts should grant defense
counsel the latitude necessary to educate
jurors about police lies at trial, by, for in-
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stance, allowing the measures suggested
below.

Defense counsel: Talk about police
lies during voir dire; put police lies

into evidence; ask for a cautionary
instruction.

Even while understanding that the po-
lice commonly lie to investigate crime,
jurors may still tend to assume officer
credibility on the stand. To tackle this
problem, defense counsel must impress
upon jurors at all stages of trial that
they have a right — indeed, a duty — to
distrust the lying police officer.

This education should begin at voir
dire, with probing questions to diagnose
those jurors who are inclined to be-
lieve that police officers never lie under
oath.*® Counsel should then present
evidence of every lie any testifying of-
ficer has told in the interest of securing
an arrest and conviction.**

Finally, counsel should request a cau-
tionary instruction in cases involving
strong evidence of police lies, whether
those lies were told in the course of the
investigation, on an affidavit for a war-
rant, or on the witness stand in court.®

Courts unblinkingly caution jurors
about accomplice and paid-informant
testimony.*®* Why should we not also
caution jurors about police testimony
when the testifying officers have demon-
strated a motive and a willingness to lie
by in fact lying during the investigation
of the case?

Prosecutors: Charge officers who lie
under oath with perjury.

Pursuing perjury charges against
lying police officers is both an obvious
and an obviously difficult proposition.
Perjury cases against lying officers are
“too rarely pursued,”’ perhaps in part
because “[i]f a prosecutor establishes
that an officer has committed perjury,
any case the officer participated in is
implicated.”®

But if the officer has done good,
honest work in other cases, those cases
should stand on their own; on the other
hand, if the officer’s lies have infected

those cases as well, then their integrity is
already implicated whether the officer is
criminally charged or not.

Legislature: Pass proposed legislation
obligating police to videotape inter-
rogations.

The Kansas Legislature has previously
declined to pass legislation requiring the
videotaping of felony interrogations.*

It is far time for Kansas to adopt this
protective measure. The Kansas Divi-
sion of the Budget has estimated that the
requirement “would have a negligible
fiscal effect on expenditures,™® and

the measure would allow courts better
oversight of police lies both during inter-
rogations and about interrogations.*
According to one source,

...[t]here are now eighteen states, and
the District of Columbia, that have
laws relating to electronic recording
of custodial interrogations, and scores
of other individual police depart-
ments from across the country do so
voluntarily.*?

A former United States Attorney who
led a study of the practice reports that it
benefits all parties in the justice system,
and “[v]irtually every officer with whom
we spoke, having given custodial record-
ings a try, was enthusiastically in favor
of the practice.” A state that is confi-
dent in its police interrogation practices
has no good reason to resist recording
those practices as a matter of law.

Conclusion

Earlier this year, the United States
Supreme Court held that when police
secretly plant and monitor a GPS device
on a suspect’s car, investigatory action
is a search subject to the Fourth Amend-
ment.** Writing for the majority, Justice
Scalia analogized the GPS device to an
imaginary 18th-century constable who
hides in the back of a coach so that he
can track its every move.*

While not all of the justices agreed
with Scalia’s reasoning, they all ex-
pressed support for judicial limits on the
secret use of modern technology in po-
lice investigations.*® This article argues
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for judicial and other limits on the secret
use of old-fashioned deception in police
investigations.

If the constable hiding in the back
of the coach is worrisome, how is the
constable sitting in the front of the
coach—after creating a false identity and
pretending to be the driver’s friend—
any less so? Police lies are not always
required for police investigations and in-
terrogations, and they often cause more
harm than good.

Most disturbingly, it appears that
the acceptance of police lies in the field
may lead to a willingness on the part of
police to lie in court. If we in the justice
system recognize these facts, we can bet-
ter use the tools at our disposal to ensure
the trustworthiness of both out-of-court
police work and in-court evidence.
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ficer strategically chose to record only

one part of two-stage interrogation); Paine
v. City of Lompoc, 160 F.3d 562, 564 (9th
Cir. 1998) (finding no error in restriction of
voir dire on police credibility where judge
instructed jurors that “testimony of police
officers was entitled to no special defer-
ence, should not be believed merely because
‘they’re the police department,’ and should
be subject to the same testing and examina-
tion by the jury as anyone else’s testimony”),
disagreed with by Madkins, supra note 33 at
968 (“we agree . . . that an instruction to the
jury during trial that admonishes them to
objectively consider the evidence is an invalid
substitute for proper voir dire questioning
before trial regarding personal bias [assum-
ing police officer credibility]”).

See PIK Crim. 3d 52.18; PIK Crim. 3d 52.18-
A.

Wilson, supra note 8 at 20.

Young, supra note 15 at 465; see also Ibarra,
supra note 9 at *2 (rejecting government’s
plea for court to reconsider credibility find-
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ings regarding trooper: “the court does not
believe that it would be just to change

its evaluation based on the impact the finding
may have on the government or [the trooper]
in future prosecutions”).

SB No. 175 (2011 Kansas legislative session).
Fiscal Note for SB 175 (Feb. 25, 2011).

Some sworn police lies have only been
uncovered in Kansas thanks to the existence
of videotapes that contradicted the officer’s
testimony. See, e.g. Morris and Baconrind,
supra note 9.

Joshua A. Tepfer, et al., Convenient Scape-
goats: Juvenile Confessions and Exculpatory
DNA in Cook County, Illinois,

18 CARDOZO J.L. & GENDER 631, n.13 (2012).
Thomas P. Sullivan, POLICE EXPERIENCES
WITH RECORDING CUSTODIAL INTERROGA-
TIONS 6 (Northwestern University School of
Law Center on Wrongful Convictions 2004).
US.___,1328.Ct.

United States v. Jones,
945 (2012).

Id., 132 S.Ct. at 950 n.3.

See id. passim (majority and concurring
opinions).

... Sometimes, it’s

Suffering from ... ?

* Depression

» Substance Abuse (alcohol or drugs)

« Family Issues

CALL THE KANSAS LAWYERS ASSISTANCE PROGRAM.

IT’S CONFIDENTIAL AND FREE.




